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INVITATION TO TENDER

1. PROCURING ENTITY: BARINGO COUNTY ASSEMBLY,P.O BOX 159-
30400,KABARNET.

2. CONTRACT NAME AND DESCRIPTION: [FRAMEWORK CONTRACT
FOR SUPPLY AND DELIVERY OF TYRES, TUBES AND BATTERIES FOR
FY 2024/2025.

3. The Baringo County Assembly invites sealed tenders for su%oly of goods i.e.supply
and delivery of tyres, tubes and batteries for FY 2024/2025]

4. Tenderingwillbeconductedunderopencompetitivemethod(National/International) [S
electone]usingastandardizedtenderdocument. Tendering is open to all qualified and
interested Tenderers.

5. IncasethistenderissubjecttoaReservation,specifytheGroupiseligibletotender, Inserte
0. "Tender1ng1sopentogl’llSmallandMedlumEnterpnsesreg1steredappropr1atelyw1th

........................... ).

6. QualifiedandinterestedtenderersmayobtainfurtherinformationandinspecttheTender
Documentsduringofficehours as from 8.00am to 5 pm at the address given below.

7. AcompletesetoftenderdocumentsmaybeobtainedelectronicallyfromtheWebsiteww
w.baringoassembly.go.ke. Tender documents obtained electronically will be free of
charge.
Tenderdocumentsmaybeviewedanddownloadedforfreefromthewebsite(www.baringoas

sembly.go.ke). Tendererswhodownloadthetenderdocumentmustforwardtheirparticularsim
mediatelytoinfo@baringoassembly.go.ke or
baringocountyassembly@gmail.comtofacilitateanyfurtherclarificationoraddendum.

8. TheTenderershallchronologicallyserializeallpagesofthetenderdocumentssubmitted.
9. Completedtendersmustbesubmitted via IFMIS SUPPLIER PORTAL.

10. Tenderswillbeopenedimmediatelyafterthedeadlinedateandtimespecifiedaboveoran
ydeadlinedateandtimespecifiedlater
11. Late tenders will be rejected.

12. Theaddressesreferredtoaboveare:

a. Addressforobtainingfurtherinformationandforpurchasingtenderdocum
ents

I. Baringo County Assembly

ii. Baringo County Assembly building committee room 1 4™ floor ,along
Kabarnet —Iten road opposite KCB Bank.
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ii. PostalAddress :P.O BOX 159-30400,KABARNET
Iv. Kitaria Kiptoo 0726239237

b. Address for Submission of Tenders.
i. THROUGH IFMIS

c. Address for Opening of Tenders.

IFMIS

Authorized Official (name, designation, Signature and date)]

Name: WINNIE CHEMASE

Designation :Clerk to Baringo County Assembly



PART 1 - TENDERING PROCEDURES



SECTION I:INSTRUCTIONS TO TENDERERS
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General Provisions
Scope of Tender

TheProcuringEntityasdefinedinthe TDSinvitestendersforsupplyofgoodsand,ifapplicabl
e,anyRelatedServicesincidentalthereto,asspecifiedinSectionV,SupplyRequirements. T

hename,identification,andnumberoflots(contracts)ofthisTenderDocumentarespecifiedi
ntheTDS.

Throughoutthistenderingdocument:

a) theterm“inwriting”’ meanscommunicatedinwrittenform(e.g.bymail,e-
mail,fax,includingifspecifiedinthe TDS,distributedorreceivedthroughtheelectronic-
procurementsystemusedbytheProcuringEntity)withproofofreceipt;

b) ifthecontextsorequires,“singular’means‘‘plural”andviceversa;

c) “Day” means calendar day, unless otherwise specified as “Business
Day”.ABusinessDayisanydaythatisanofficialworkingdayoftheProcuringEntity. It
excludes official public holidays.

Fraud and Corruption

TheProcuringEntityrequirescompliancewiththeprovisionsofthePublicProcurementand
AssetDisposalAct,2015,Section62“Declarationnottoengageincorruption”. Thetendersu
bmittedbyapersonshallincludeadeclarationthatthepersonshallnotengageinanycorruptor
fraudulentpracticeandadeclarationthatthepersonorhisorhersub-
contractorsarenotdebarredfromparticipatinginpublicprocurementproceedings.

TheProcuringEntityrequirescompliancewiththeprovisionsoftheCompetitionAct2010,r
egardingcollusivepracticesincontracting.Anytendererfoundtohaveengagedincollusivec
onductshallbedisqualifiedandcriminaland/orcivilsanctionsmaybeimposed. Tothiseffect
,Tendersshallberequiredtocompleteandsignthe“CertificateofIndependentTenderDeter
mination”’annexedtotheFormofTender.

UnfairCompetitiveAdvantage-
FairnessandtransparencyinthetenderprocessrequirethatthefirmsortheirAffiliatescompet
ingforaspecificassignmentdonotderiveacompetitiveadvantagefromhavingprovidedcon
sultingservicesrelatedtothistender. Tothatend,theProcuringEntityshallindicateinthe Dat
aSheetandmakeavailabletoallthefirmstogetherwiththistenderdocumentallinformationt
hatwouldinthatrespectgivesuchfirmanyunfaircompetitiveadvantageovercompetingfirm
S.

Eligible Tenderers

ATenderermaybeafirmthatisaprivateentity,anindividual,astate-
ownedenterpriseorinstitutionsubjecttol TT3.7,0ranycombinationofsuchentitiesinthefor
mofajointventure(JV)underanexistingagreementorwiththeintenttoenterintosuchanagre
ementsupportedbyaletterofintent.Publicemployeesandtheircloserelatives(spouses,chil
dren,brothers,sistersandunclesandaunts)arenoteligibletoparticipateinthetender.
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Inthecaseofajointventure,allmembersshallbejointlyandseverallyliablefortheexecutiono
ftheentireContractinaccordancewiththeContractterms.TheJVshallnominateaRepresent
ativewhoshallhavetheauthoritytoconductallbusinessforandonbehalfofanyandalltheme

mbersoftheJVduringtheTenderingprocessand,intheeventtheJVisawardedtheContract,d
uringcontractexecution. Themaximumnumberof] Vmembersshallbespecifiedinthe TDS.

PublicOfficersoftheProcuringEntity,theirSpouses,Child,Parent, BrothersorSister.Child
,Parent,BrotherorSisterofaSpousetheirbusinessassociatesoragentsandfirms/organizatio
nsinwhichtheyhaveasubstantialorcontrollinginterestshallnotbeeligibletotenderorbeaw
ardedacontract.PublicOfficersarealsonotallowedtoparticipateinanyprocurementprocee
dings.

ATenderer shall not have a conflict of
interest. AnyTendererfoundtohaveaconflictofinterestshallbedisqualified. ATendererma

ybeconsideredtohaveaconflictofinterestforthepurposeofthisTenderingprocess,iftheTen
derer:

a) directlyorindirectlycontrols,iscontrolledbyorisundercommoncontrolwithanotherTenderer;

or
b) receivesorhasreceivedanydirectorindirectsubsidyfromanotherTenderer;or
c¢) hasthesame-representativeorownershipasanotherTenderer;or

d) hasarelationshipwithanotherTenderer,directlyorthroughcommonthirdparties,thatp
utsitinapositiontoinfluencetheTenderofanotherTenderer,orinfluencethedecisionsof
theProcuringEntityregardingthisTenderingprocess;or

e) oranyofitsaffiliatesparticipatedasaconsultantinthepreparationofthedesignortechnic
alspecificationsofthegoodsthatarethesubjectoftheTender;or

f) oranyofitsaffiliateshasbeenhired(orisproposedtobehired)bytheProcuringEntityorPr
ocuringEntityfortheContractimplementation;or

g) wouldbeprovidinggoods,works,ornon-
consultingservicesresultingfromordirectlyrelatedtoconsultingservicesfortheprepar
ationorimplementationoftheprojectspecifiedinthe TDSITT1. 1thatitprovidedorwere
providedbyanyaffiliatethatdirectlyorindirectlycontrols,iscontrolledby,orisunderco
mmoncontrolwiththatfirm;orhasaclosebusinessorfamilyrelationshipwithaprofessio
nalstaffoftheProcuringEntity(oroftheprojectimplementingagency,who:(i)aredirectl
yorindirectlyinvolvedinthepreparationofthetenderingdocumentorspecificationsoft
heContract,and/ortheTenderevaluationprocessofsuchContract;or(ii)wouldbeinvol
vedintheimplementationorsupervisionofsuchContractunlesstheconflictstemmingfr
omsuchrelationshiphasbeenresolvedinamanneracceptabletotheProcuringEntitythr
oughouttheTenderingprocessandexecutionoftheContract.

Atenderershallnotbeinvolvedincorrupt,coercive,obstructive,collusiveorfraudulentprac
tice.Atendererthatisproventohavebeeninvolvedinanyofthesepracticesshallbeautomatic
allydisqualified.

AfirmthatisaTenderer(eitherindividuallyorasaJVmember)shallnotsubmitmorethanone
Tender,exceptforpermittedalternativeTenders.This includes participation as a
subcontractor.Suchparticipationshallresultinthedisqualificationofall Tendersinwhichth
efirmisinvolved.AfirmthatisnotaTendererora] Vmember,mayparticipateasasubcontract
orinmorethanoneTender.Membersofajointventuremaynotalsomakeanindividualtender
,beasubcontractorinaseparatetenderorbepartofanotherjointventureforthepurposesofthe
sameTender.
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ATenderermayhavethenationalityofanycountry,subjecttotherestrictionspursuanttol TT
3.9.ATenderershallbedeemedtohavethenationalityofacountryiftheTendererisconstitut
ed,incorporatedorregisteredinandoperatesinconformitywiththeprovisionsofthelawsoft
hatcountry,asevidencedbyitsarticlesofincorporation(orequivalentdocumentsofconstitu
tionorassociation)anditsregistrationdocuments,asthecasemaybe. Thiscriterionalsoshall
applytothedeterminationofthenationalityofproposedsubcontractorsorsubconsultantsfo
ranypartoftheContractincludingrelatedServices.

ATendererthathasbeendebarredbythePPRAfromparticipatinginpublicprocurementsha
llbeineligibletotenderorbeawardedacontract. Thelistofdebarredfirmsandindividualsisa
vailablefromthePPRA's website www.ppra.go.ke

Tenderersthatarestate-
ownedenterprisesorinstitutionsmaybeeligibletocompeteandbeawardedaContract(s)onl
yiftheyare(i)alegalpublicentityofthestateGovernmentand/orpublicadministration,(ii)fi
nanciallyautonomousandnotreceivinganysignificantsubsidiesorbudgetsupportfroman
ypublicentityorGovernment,and(iii)operatingundercommerciallawandvestedwithlega
Irightsandliabilitiessimilartoanycommercialenterprisetoenableitcompetewithfirmsinth
eprivatesectoronanequalbasis.Publicemployeesandtheircloserelativesarenoteligibleto
participateinthetender.

Tenderersmaybeineligibleiftheircountriesoforigin(a)asamatteroflaworofficialregulati

ons,Kenyaprohibitscommercialrelationswiththatcountry,or(b)byanactofcompliancewi
thadecisionoftheUnitedNationsSecurityCounciltakenunderChapterVIloftheCharteroft
heUnitedNations,Kenyaprohibitsanyimportofgoodsorcontractingforsupplyofgoodsors
ervicesfromthatcountry,oranypaymentstoanycountry,person,orentityinthatcountry. At

enderershallprovidesuchdocumentaryevidenceofeligibilitysatisfactorytotheProcuring

Entity,astheProcuringEntityshallreasonablyrequest.

Tenderersshallprovidethequalificationinformationstatementthatthetenderer(including
allmembersofajointventureandsubcontractors)isnotassociated,orhavebeenassociatedin
thepast,directlyorindirectly,withafirmoranyofitsaffiliateswhichhavebeenengagedbyth
eProcuringentitytoprovideconsultingservicesforthepreparationofthedesign,specificati
ons,andotherdocumentstobeusedfortheprocurementofthegoodsunderthisinvitationfort
enders.

WherethelawrequirestendererstoberegisteredwithcertainauthoritiesinKenya,suchregis
trationrequirementsshallbedefinedinthe TDS

TheCompetitionActofKenyarequiresthatfirmswishingtotenderasJointVentureundertak
ingswhichmayprevent,distortorlessencompetitioninprovisionofservicesareprohibitedu
nlesstheyareexemptinaccordancewiththeprovisionsofSection250ftheCompetitionAct,
2010.JVswillberequiredtoseekforexemptionfromtheCompetitionAuthority.Exemptio
nshallnotbeaconditionfortender,butitshallbeaconditionofcontractawardandsignature.
AJVtenderershallbegivenopportunitytoseeksuchexemptionasaconditionofawardandsi
gnatureofcontract. ApplicationforexemptionfromtheCompetitionAuthorityofKenyama
ybeaccessedfromthewebsitewww.cak.go.ke.

AKenyantenderershallprovideevidenceothavingfulfilledhis/hertaxobligationsbyprodu
cingacurrenttaxclearancecertificateortaxexemptioncertificateissuedbytheKenyaReven
ueAuthority.

Eligible Goods and Related Services
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AlltheGoodsandRelatedServicestobesuppliedundertheContractshallhavetheiroriginin
anycountrythatiseligibleinaccordancewithI TT3.9.

ForpurposesofthisITT,theterm‘“goods”includescommodities,rawmaterial,machinery,e
quipment,andindustrialplants;and“relatedservices”includeservicessuchasinsurance,in
stallation,training,andinitialmaintenance.

Theterm*origin”meansthecountrywherethegoodshavebeenmined,grown,cultivated,pr
oduced,manufacturedorprocessed;or,throughmanufacture,processing,orassembly,anot
hercommerciallyrecognizedarticleresultsthatdifferssubstantiallyinitsbasiccharacteristi
csfromitscomponents.

AprocuringentityshallensurethattheitemslistedbelowshallbesourcedfromKenyaandthe

reshallbenosubstitutionsfromforeignsources. Theaffecteditemsare:

a) motorvehicles,plantandequipmentwhichareassembledinKenya;

b) furniture textile,foodstuffs,oilandgas,informationcommunicationtechnology,steel
,cement,leather,agro-
processedproducts,sanitaryproducts,andothergoodsmadeinKenya;or

¢) goods manufactured, mined,extracted orgrowninKenya.

Anygoods,worksandproductionprocesseswithcharacteristicsthathavebeendeclaredbyt
herelevantnationalenvironmentalprotectionagencyorbyothercompetentauthorityashar
mfultohumanbeingsandtotheenvironmentshallnotbeeligibleforprocurement.

Sections of Tendering Document

ThetenderingdocumentconsistofParts1,2,and3,whichincludeallthesectionsindicatedbe
low,andshouldbereadinconjunctionwithanyAddendaissuedinaccordancewithI TT8.

PART 1:Tendering Procedures

i) Sectionl-InstructionstoTenderers(ITT)

iy Sectionll-TenderingDataSheet(TDS)

iii) Sectionlll-EvaluationandQualificationCriteria
iv) SectionlVV-TenderingForms

PART 2:Supply Requirements
v) SectionV-ScheduleofRequirements

PART 3:Contract o
vi) SectionVI-GeneralConditionsofContract(GCC)

vii) SectionV1I-SpecialConditionsofContract(SCC)
viii) SectionVII1-ContractForms

ThenoticeofInvitationtoTenderorthenoticetotheprequalified TenderersissuedbytheProc
uringEntityisnotpartofthetenderingdocument.

UnlessobtaineddirectlyfromtheProcuringEntity,theProcuringEntityisnotresponsiblefo
rthecompletenessofthedocument,responsestorequestsforclarification,theminutesofthe
pre-tendermeeting(ifany),oraddendatothetenderingdocumentinaccordancewithI TT7.

TheTendererisexpectedtoexamineallinstructions,forms,terms,andspecificationsinthete
nderingdocumentandtofurnishwithitsTenderallinformationordocumentationasisrequir
edbythetenderingdocument.
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Clarification of Tendering Document

ATendererrequiringanyclarificationofthe TenderDocumentshallcontacttheProcuringE
ntityinwritingattheProcuringEntity'saddressspecifiedinthe TDSorraiseitsenquiriesduri
ngthepre-
Tendermeetingifprovidedforinaccordancewithl TT6.4. TheProcuringEntitywillrespond
inwritingtoanyrequestforclarification,providedthatsuchrequestisreceivednolaterthanth
eperiodspecifiedinthe TDSpriortothedeadlineforsubmissionoftenders. TheProcuringEn
tityshallforwardcopiesofitsresponsetoalltendererswhohaveacquiredthe Tenderdocume
ntsinaccordancewithlTT5.3,includingadescriptionoftheinquirybutwithoutidentifyingit
ssource.Ifsospecifiedinthe TDS,theProcuringEntityshallalsopromptlypublishitsrespon
seatthewebpageidentifiedinthe TDS.Shouldtheclarificationresultinchangestotheessenti
alelementsofthe TenderDocuments,theProcuringEntityshallamendtheTenderDocumen
tsfollowingtheprocedureunderI TT7.

TheProcuringEntityshallspecifyinthe TDSifapre-
tenderconferencewillbeheld,whenandwhere. TheTenderer'sdesignatedrepresentativeisi
nvitedtoattendapre-

Tendermeeting. Thepurposeofthemeetingwillbetoclarifyissuesandtoanswerquestionso
nanymatterthatmayberaisedatthatstage.

TheTendererisrequestedtosubmitanyquestionsinwriting,toreachtheProcuringEntitynot
laterthantheperiodspecifiedinthe TDSbeforethemeeting.

Minutesofthepre-
Tendermeeting,ifapplicable,includingthetextofthequestionsaskedbyTenderersandther
esponsesgiven,togetherwithanyresponsespreparedafterthemeeting,willbetransmittedp
romptlytoall TendererswhohaveacquiredtheTenderDocumentsinaccordancewithl TT6.
3.Minutes shall not identify the source of the questions asked.

TheProcuringEntityshallalsopromptlypublishanonymized(nonames)Minutesofthepre-
Tendermeetingatthewebpageidentifiedinthe TDS. AnymodificationtotheTenderDocu
mentsthatmaybecomenecessaryasaresultofthepre-
TendermeetingshallbemadebytheProcuringEntityexclusivelythroughtheissueofanAdd
endumpursuanttol TT7andnotthroughtheminutesofthepre-
Tendermeeting.Nonattendanceatthepre-
TendermeetingwillnotbeacausefordisqualificationofaTenderer.

Amendment of Tendering Document

AtanytimepriortothedeadlineforsubmissionofTenders,theProcuringEntitymayamendt
hetenderingdocumentbyissuingaddenda.

Anyaddendumissuedshallbepartofthetenderingdocumentandshallbecommunicatedinw
ritingtoallwhohaveobtainedthetenderdocumentfromtheProcuringEntityinaccordancew
ithITT6.3.TheProcuringEntityshallalsopromptlypublishtheaddendumontheProcuring
Entity'swebpageinaccordancewithITT7.1.

TogiveprospectiveTenderersreasonabletimeinwhichtotakeanaddendumintoaccountinp
reparingtheirTenders,theProcuringEntitymay,atitsdiscretion,extendthedeadlineforthes
ubmissionofTenders,pursuanttol TT21.2.
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Preparation of Tenders
Cost of Tendering

TheTenderershallbearallcostsassociatedwiththepreparationandsubmissionofitsTender
,andtheProcuringEntityshallnotberesponsibleorliableforthosecosts,regardlessofthecon
ductoroutcomeoftheTenderingprocess.

Language of Tender

TheTender,aswellasallcorrespondenceanddocumentsrelatingtothe Tenderexchangedb
ytheTendererandtheProcuringEntity,shallbewritteninEnglishLanguage.Supportingdo
cumentsandprintedliteraturethatarepartofthe Tendermaybeinanotherlanguageprovided
theyareaccompaniedbyanaccuratetranslationoftherelevantpassagesintotheEnglishLan
guage,inwhichcase,forpurposesofinterpretationofthe Tender,suchtranslationshallgover
n.

Documents Comprising the Tender

TheTendershallcomprisethefollowing:

a) FormofTenderpreparedinaccordancewithITT11;

b) PriceSchedules:completedinaccordancewithlTT11andITT13;

c) TenderSecurityorTender-SecuringDeclaration,inaccordancewithiTT18.1;
d) AlternativeTender:ifpermissible,inaccordancewithI TT12;

e) Authorization:writtenconfirmationauthorizingthesignatoryoftheTendertocommitt
heTenderer,inaccordancewithITT19.3;

f)  Qualifications:documentaryevidenceinaccordancewithI TT16.2establishingtheTe
ndererqualificationstoperformtheContractifitsTenderisaccepted;

g) TendererEligibility:documentaryevidenceinaccordancewithl TT16.1establishingt
heTenderereligibilitytotender;

h) EligibilityofGoodsandRelatedServices:documentaryevidenceinaccordancewithl T
T15,establishingtheeligibilityoftheGoodsandRelatedServicestobesuppliedbythe T
enderer;

i)  Conformity:documentaryevidenceinaccordancewithl TT15.2thattheGoodsandRel
atedServicesconformtothetenderdocument;and

j) any otherdocumentrequiredinthe TDS.

Inadditiontotherequirementsunderl TT10.1, TenderssubmittedbyaJVshallincludeacopy
oftheJointVentureAgreemententeredintobyallmembers. Alternatively,aletterofintentto
executeaJointVentureAgreementintheeventofasuccessful Tendershallbesignedbyallme
mbersandsubmittedwiththeTender,togetherwithacopyoftheproposedAgreement.

TheTenderershallfurnishintheFormofTenderinformationoncommissionsgratuities,and
fees,ifany,paidortobepaidtoagentsoranyotherpartyrelatingtothisTender,

Form of Tender and Price Schedules

TheFormofTenderandPriceSchedulesshallbepreparedusingtherelevantformsfurnished
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inSectionlV, TenderingForms. Theformsmustbecompletedwithoutanyalterationstothet
ext.Allblankspacesshallbefilledinwiththeinformationrequested. TheTenderershallchro
nologicallyserialisepagesofalltenderdocumentssubmitted.

Alternative Tenders

UnlessotherwisespecifiedintheTDS,alternative Tendersshallnotbeconsidered.

Tender Prices and discounts

ThepricesquotedbytheTendererintheFormofTenderandinthePrice,Schedulesshallconf
ormtotherequirementsspecifiedbelow.

Alllots(contracts)anditemsmustbelistedandpricedseparatelyinthePriceSchedules.

ThepricetobequotedintheFormofTenderinaccordancewithITT10.1shallbethetotalprice
oftheTender,includinganydiscountsoffered.

TheTenderershallguoteanydiscountsandindicatethemethodologyfortheirapplicationint
heformoftender.Conditional discounts will be rejected.

PricesquotedbytheTenderershallbefixedduringtheperformanceoftheContractandnotsu
bjecttovariationonanyaccount,unlessotherwisespecifiedinthe TDS.ATendersubmitted
withanadjustablepricequotationshallbetreatedasnon-
responsiveandshallberejected,pursuanttol TT28.However ifinaccordancewiththeTDS,
pricesquotedbytheTenderershallbesubjecttoadjustmentduringtheperformanceoftheCo
ntract,aTendersubmittedwithafixedpricequotationshallnotberejected,butthepriceadjust
mentshallbetreatedaszero.

IfspecifiedinlTT1.1,Tendersarebeinginvitedforindividuallots(contracts)orforanycomb
inationoflots(packages).Unlessotherwisespecifiedinthe TDS,pricesquotedshallcorresp
ondto100%oftheitemsspecifiedforeachlotandto 100%ofthequantitiesspecifiedforeachit
emofalot. TendererswishingtoofferdiscountsfortheawardofmorethanoneContractshalls
pecifyintheirTenderthepricereductionsapplicabletoeachpackage,oralternatively,toindi
vidualContractswithinthepackage.DiscountsshallbesubmittedinaccordancewithI TT13
4providedtheTendersforalllots(contracts)areopenedatthesametime.

ThetermseEXW,CIP,CIF,DDPandothersimilartermsshallbegovernedbytherulesprescri
bedinthecurrenteditionofincoterms,publishedbythelnternational ChamberofCommerc
e.

PricesshallbequotedasspecifiedineachPriceScheduleincludedinSectionlV, TenderingF
orms.Thedisaggregationofpricecomponentsisrequiredsolelyforthepurposeoffacilitatin
gthecomparisonofTendersbytheProcuringEntity. ThisshallnotinanywaylimittheProcuri
ngEntity'srighttocontractonanyofthetermsoffered.Inquotingprices,theTenderershallbe
freetousetransportationthroughcarriersregisteredinanyeligiblecountry.Similarly,theTe
nderermayobtaininsuranceservicesfromanyeligiblecountryinaccordancewithI TT3.6,E
ligibleTenders.Pricesshallbeenteredinthefollowingmanner:

a) ForGoodsmanufacturedinKenya:

)  thepriceoftheGoodsquotedEXW(ex-works,ex-
factory,exwarehouse,exshowroom,oroff-the-



shelf,asapplicable)finaldestinationpointindicatedinthe TDS,includingallcust
omsdutiesandsalesandothertaxesalreadypaidorpayableonthecomponentsand
rawmaterialusedinthemanufactureorassemblyoftheGoods;

iy  anysalestaxandothertaxeswhichwillbepayableinKenyaontheGoodsiftheCont
ractisawardedtotheTenderer;and

iii)  thepriceforinlandtransportation,insurance,andotherlocalservicesrequiredtoc
onveytheGoodstotheirfinaldestinationspecifiedinthe TDS.

b) ForGoodsmanufacturedoutsideKenya,tobeimported:

i)  thepriceoftheGoods,quotedCIPnamedplaceofdestination,inKenya,asspecifie
dintheTDS;

iy  thepriceforinlandtransportation,insurance,andotherlocalservicesrequiredtoc

onveytheGoodsfromthenamedplaceofdestinationtotheirfinaldestinationspeci
fiedintheTDS,;

c) ForGoodsmanufacturedoutsideKenya,alreadyimported:

i)  thepriceoftheGoods,includingtheoriginalimportvalueoftheGoods;plus,anym
ark-
up(orrebate);plus,anyotherrelatedlocalcost,andcustomdutiesandotherimportt
axesalreadypaidortobepaidontheGoodsalreadyimported;

iy thecustomdutiesandotherimporttaxesalreadypaid(needtobesupportedwithdoc
umentaryevidence)ortobepaidontheGoodsalreadyimported;

iii) anysalesandothertaxesleviedinKenyawhichwillbepayableontheGoodsiftheCo
ntractisawardedtotheTenderer;and

iv) thepriceforinlandtransportation,insurance,andotherlocalservicesrequiredtoco
nveytheGoodsfromthenamedplaceofdestinationtotheirfinaldestination(Project

Site)specifiedinthe TDS.

d) forRelatedServices,otherthaninlandtransportationandotherservicesrequiredtoconv
eytheGoodstotheirfinaldestination,wheneversuchRelatedServicesarespecifiedinth
eScheduleofRequirements,thepriceofeachitemcomprisingtheRelatedServices(incl
usiveofanyapplicabletaxes).

14 Currencies of Tender and Payment

141 Thecurrency(ies)oftheTender,thecurrency(ies)ofawardandthecurrency(ies)ofcontractp
aymentsshallbethesame.

142  The Tenderer shall quote in Kenya
shillings.Ifallowedinthe TDS,the TenderermayexpresstheTenderpriceinanycurrency,pr
ovideditshallusenomorethantwoforeigncurrenciesinadditiontotheKenyaShilling.

143 TheratesofexchangetobeusedbytheTenderershallbebasedontheexchangeratesprovided
bytheCentralBankofKenyaonthedate30dayspriortotheactualdateoftenderopening.

15 DocumentsEstablishingtheEligibilityandConformityoftheGoodsandRelatedServices

151 ToestablishtheeligibilityoftheGoodsandRelatedServicesinaccordancewithI TT15,Tend
erersshallcompletethecountryoforigindeclarationsinthePriceScheduleForms,includedi
nSectionlV, TenderingForms.

152 ToestablishtheconformityoftheGoodsandRelatedServicestothetenderingdocument,the
TenderershallfurnishaspartofitsTenderthedocumentaryevidencethattheGoodsconform
tothetechnicalspecificationsandstandardsspecifiedinSectionVII,ScheduleofRequireme
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Thedocumentaryevidencemaybeintheformofliterature,drawingsordata,andshallconsist
ofadetaileditembyitemdescriptionoftheessentialtechnicalandperformancecharacteristi
csoftheGoodsandRelatedServices,demonstratingsubstantialresponsivenessoftheGood
sandRelatedServicestothetechnicalspecification,andifapplicable,astatementofdeviatio
nsandexceptionstotheprovisionsoftheSectionVI1,ScheduleofRequirements.
TheTenderershallalsofurnishalistgivingfullparticulars,includingavailablesourcesandc
urrentpricesofspareparts,specialtools,etc.,necessaryfortheproperandcontinuingfunctio
ningoftheGoodsduringtheperiodspecifiedinthe TDSfollowingcommencementoftheuse
ofthegoodsbytheProcuringEntity.
Standardsforworkmanship,process,material,andequipment,aswellasreferencestobrand
namesorcataloguenumbersspecifiedbytheProcuringEntityintheScheduleofRequiremen
ts,areintendedtobedescriptiveonlyandnotrestrictive. TheTenderermayofferotherstandar
dsofquality,brandnames,and/orcataloguenumbers,providedthatitdemonstrates,tothePr
ocuringEntity'ssatisfaction,thatthesubstitutionsensuresubstantialequivalenceoraresupe
riortothosespecifiedintheSectionVII,ScheduleofRequirements.

Documents Establishing the Eligibility and Qualifications of the Tenderer
ToestablishTenderereligibilityinaccordancewithl TT4, TenderersshallcompletetheFor
mofTender,includedinSectionlV, TenderingForms.
ThedocumentaryevidenceoftheTendererqualificationstoperformtheContractifitsTende
risacceptedshallestablishtotheProcuringEntity'ssatisfaction:

a) that,ifrequiredintheTDS,aTendererthatdoesnotmanufactureorproducetheGoodsit
offerstosupplyshallsubmittheManufacturer'sAuthorizationusingtheformincludedi
nSectionlV, TenderingFormstodemonstratethatithasbeendulyauthorizedbytheman
ufacturerorproduceroftheGoodstosupplytheseGoodsinKenya;

by that,ifrequiredintheTDS,incaseofaTenderernotdoingbusinesswithintheKenya,the
Tendererisorwillbe(ifawardedtheContract)representedbyanAgentinthecountryequ
ippedandabletocarryouttheSupplier'smaintenance,repairandspareparts-
stockingobligationsprescribedintheConditionsofContractand/orTechnical Specific
ations;and

c) thattheTenderermeetseachofthequalificationcriterionspecifiedinSectionllIl,Evalua
tionandQualificationCriteria.

Period of Validity of Tenders

TendersshallremainvalidfortheTenderValidityperiodspecifiedintheTDS.TheTenderV
alidityperiodstartsfromthedatefixedfortheTendersubmissiondeadline(asprescribedbyt
heProcuringEntityinaccordancewithlTT21.1).ATendervalidforashorterperiodshallber
ejectedbytheProcuringEntityasnon-responsive.

Inexceptionalcircumstances,priortotheexpirationofthe Tendervalidityperiod,theProcuri
ngEntitymayrequestTendererstoextendtheperiodofvalidityoftheirTenders. The request
and the responses shall be made in
writing.lfaTenderSecurityisrequestedinaccordancewithI TT18,itshallalsobeextendedfo
racorrespondingperiod.ATenderer may refuse the request without forfeiting its Tender
Security.ATenderergrantingtherequestshallnotberequiredorpermittedtomodifyitsTend
er,exceptasprovidedinlTT17.3.
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Iftheawardisdelayedbyaperiodexceedingthenumberofdaystobespecifiedinthe TDSdays

beyondtheexpiryoftheinitialtendervalidityperiod,theContractpriceshallbedetermineda

sfollows:

a) Inthecaseoffixedpricecontracts,theContractpriceshallbethetenderpriceadjustedby
thefactorspecifiedinthe TDS;

b) inthecaseofadjustablepricecontracts,noadjustmentshallbemade;orinanycase,tend
erevaluationshallbebasedonthetenderpricewithouttakingintoconsiderationtheappl
icablecorrectionfromthoseindicatedabove.

Tender Security

TheTenderershallfurnishaspartofitsTender,eitheraTender-
SecuringDeclarationoraTenderSecurity,asspecifiedinthe TDS,inoriginalformand,inthe
caseofaTenderSecurity,inthecamountandcurrencyspecifiedinthe TDS.

ATenderSecuringDeclarationshallusetheformincludedinSectionlV,TenderingForms.

IfaTenderSecurityisspecifiedpursuanttolTT18.1,theTenderSecurityshallbeademandgu

aranteei Ranyofthefol lowingformsattheTendereroption:

i) cash;

iy abankguarantee;

i) aguaranteebyaninsurancecompanyregisteredandlicensedbythelnsuranceRegulato

ryAuthoritylistedbytheAuthority;or
iv) aletterofcredit;or

v) guaranteebyadeposittakingmicro-
financeinstitution,Saccosociety,the Y outhEnterpriseDevelopmentFundortheWom
enEnterpriseFund.

Ifanunconditionalguaranteeisissuedbyanon-
BankfinancialinstitutionlocatedoutsideKenya,theissuingnon-
BankfinancialinstitutionshallhaveacorrespondentfinancialinstitutionlocatedinKenyato
makeitenforceableunlesstheProcuringEntityhasagreedinwriting,priortoTendersubmiss
ion,thatacorrespondentfinancialinstitutionisnotrequired.Inthecaseofabankguarantee,th
eTenderSecurityshallbesubmittedeitherusingthe TenderSecurityFormincludedinSectio
nlV,TenderingForms,orinanothersubstantiallysimilarformatapprovedbytheProcuring
EntitypriortoTendersubmission. TheTenderSecurityshallbevalidforthirty
(30)daysbeyondtheoriginalvalidityperiodofthe Tender,orbeyondanyperiodofextensioni
frequestedunderI TT17.2.

[faTenderSecurityisspecifiedpursuanttol TT18.1,anyTendernotaccompaniedbyasubsta
ntiallyresponsiveTenderSecurityshallberejectedbytheProcuringEntityasnon-
responsive.

[faTenderSecurityisspecifiedpursuanttolTT18.1,theTenderSecurityofunsuccessful Ten
derersshallbereturnedaspromptlyaspossibleuponthesuccessful TenderersigningtheCon
tractandfurnishingthePerformanceSecuritypursuanttol TT46.TheProcuringEntityshall
alsopromptlyreturnthetendersecuritytothetendererswheretheprocurementproceedingsa
reterminated,alltendersweredeterminednon-
responsiveorabidderdeclinestoextendtendervalidityperiod.

TheTenderSecurityofthesuccessful Tenderershallbereturnedaspromptlyaspossibleonce
thesuccessful TendererhassignedtheContractandfurnishedtherequiredPerformanceSec
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TheTenderSecuritymaybeforfeitedortheTenderSecuringDeclarationexecuted:
a) IfaTendererwithdrawsitsTenderduringtheperiodofTendervalidityspecifiedbytheT

endererintheFormofTender,oranyextensiontheretoprovidedbytheTenderer;or
b) ifthesuccessfulTendererfailsto: _

i) signtheContractinaccordancewithlTT45;or

iy furnish aPerformanceSecurityinaccordancewithlTT46.

Wheretendersecuringdeclarationisexecuted,theProcuringEntityshallrecommendtotheP
PRAthatPPRAdebarstheTendererfromparticipatinginpublicprocurementasprovidedint
helaw.

TheTenderSecurityorTender-
SecuringDeclarationofaJVmustbeinthenameoftheJVthatsubmitstheTender.1ftheJVhas
notbeenlegallyconstitutedintoalegallyenforceableJVatthetimeofTendering,theTender
SecurityorTender-
SecuringDeclarationshallbeinthenamesofallfuturemembersasnamedintheletterofintent
referredtoinlTT3.1andITT10.2.

Atenderershallnotissueatendersecuritytoguaranteeitself.
Format and Signing of Tender

TheTenderershallprepareoneoriginalofthedocumentscomprisingthe Tenderasdescribed
inITT1landclearlymarkit“ORIGINAL.” AlternativeTenders,ifpermittedinaccordance
withITT12,shallbeclearlymarked“ALTERNATIVE.”Inaddition,theTenderershallsub
mitcopiesoftheTender,inthenumberspecifiedintheTDSandclearlymarkthem“COPY.”’I
ntheeventofanydiscrepancybetweentheoriginalandthecopies,theoriginalshallprevail.

Tenderersshallmarkas“CONFIDENTIAL”informationintheirTenderswhichisconfiden
tialtotheirbusiness. Thismayincludeproprietaryinformation,tradesecrets,orcommercial
orfinanciallysensitiveinformation.

TheoriginalandallcopiesoftheTendershallbetypedorwritteninindelibleinkandshallbesig
nedbyapersondulyauthorizedtosignonbehalfoftheTenderer. Thisauthorizationshallcons
istofawrittenconfirmationasspecifiedinthe T DSandshallbeattachedtotheTender. Thena
meandpositionheldbyeachpersonsigningtheauthorizationmustbetypedorprintedbelowt
hesignature.AllpagesoftheTenderwhereentriesoramendmentshavebeenmadeshallbesig
nedorinitialedbythepersonsigningtheTender.

IncasetheTendererisaJV,theTendershallbesignedbyanauthorizedrepresentativeoftheJ
VonbehalfoftheJV,andsoastobelegallybindingonallthemembersasevidencedbyapower
ofattorneysignedbyeachmembers'legallyauthorizedrepresentatives.

Anyinter-
lineation,erasures,oroverwritingshallbevalidonlyiftheyaresignedorinitialedbytheperso
nsigningtheTender.

Submission and Opening of Tenders

Sealing and Marking of Tenders

Dependingonthesizesorquantitiesorweightofthetenderdocuments,atenderermayuseane
nvelope,packageorcontainer. TheTenderershalldelivertheTenderinasinglesealedenvelo
pe,orinasinglesealedpackage,orinasinglesealedcontainerbearingthenameandReference



202

203

204

21

212

21

231

numberoftheTender,addressedtotheProcuringEntityandawarningnottoopenbeforetheti
meanddateforTenderopeningdate.Withinthesingleenvelope,packageorcontainer,theTe
nderershallplacethefollowingseparate,sealedenvelopes:

a) inanenvelopeorpackageorcontainermarked“ORIGINAL”,alldocumentscomprisin

gtheTender,asdescribedinlTT11;and

b) inaneélvelopeorpackageorcontainermarked"COPIES",allrequiredcopiesoftheTend
er;an

c) IfalternativeTendersarepermittedinaccordancewithlTT12,andifrelevant:

i) inanenvelopeorpackageorcontainermarked “ORIGINAL—
ALTERNATIVETENDER” thealternativeTender;and

iy intheenvelopeorpackageorcontainermarked“COPIES-
ALTERNATIVETENDER?”,allrequiredcopiesofthealternativeTender.

Theinnerenvelopesorpackagesorcontainersshall:

a) bear thenameandaddressoftheProcuringEntity.
b) bearthenameandaddressoftheTenderer;and

¢) bear thenameandReferencenumberoftheTender.

Whereate_nde_rpacka_llgeorcontainercannotﬁtinthetenderbox,theprpcuringentityshall:
a)  Specify in the TDS where such documents should be received.

b) maintainarecordoftendersreceivedandissueacknowledgementreceiptnotetoeachte
ndererspecifyingtimeanddateofreceipt.

¢) Ensurealltendersreceivedarenandedovertothetenderopeningcommitteeforopening
atthespecifiedopeningplaceandtime.

Ifanenvelopeorpackageorcontainerisnotsealedandmarkedasrequired,theProcuringEnti
tywillassumenoresponsibilityforthemisplacementorprematureopeningoftheTender. Te
nders misplaced or opened prematurely will not be accepted.

Deadline for Submission of Tenders

TendersmustbereceivedbytheProcuringEntityattheaddressandnolaterthanthedateandti
mespecifiedintheTDS.WhensospecifiedintheTDS, Tenderersshallhavetheoptionofsub
mittingtheirTenderselectronically. TendererssubmittingTenderselectronicallyshallfoll
owtheelectronicTendersubmissionproceduresspecifiedinthe TDS.

TheProcuringEntitymay,atitsdiscretion,extendthedeadlineforthesubmissionofTenders
byamendingthetenderingdocumentinaccordancewithl TT7,inwhichcaseallrightsandobl
igationsoftheProcuringEntityandTendererspreviouslysubjecttothedeadlineshallthereaf
terbesubjecttothedeadlineasextended.

Late Tenders

TheProcuringEntityshallnotconsideranyTenderthatarrivesafterthedeadlineforsubmissi
onofTenders.AnyTenderreceivedbytheProcuringEntityafterthedeadlineforsubmission
ofTendersshallbedeclaredlate,rejected,andreturnedunopenedtothe Tenderer.

Withdrawal, Substitution, and Modification of Tenders

ATenderermaywithdraw,substitute,ormodifyitsTenderafterithasbeensubmittedbysend
ingawrittennotice,dulysignedbyanauthorizedrepresentative,andshallincludeacopyofth
eauthorization(thepowerofattorney)inaccordancewithl TT19.3,(exceptthatwithdrawal
noticesdonotrequirecopies). ThecorrespondingsubstitutionormodificationoftheTender
mustaccompanytherespectivewrittennotice.Allnoticesmustbe:
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a) preparedandsubmittedinaccordancewithl TT20and21(exceptthatwithdrawalnotice
sdonotrequirecopies),andinaddition,therespectiveenvelopesshallbeclearlymarked
“WITHDRAWAL,”SUBSTITUTION,”or*MODIFICATION;”and

b) receivedbytheProcuringEntitypriortothedeadlineprescribedforsubmissionofTend
ers,inaccordancewithlTT22.

TendersrequestedtobewithdrawninaccordancewithlTT23.1shallbereturnedunopenedtotheTen

derers.

NoTendermaybewithdrawn,substituted,ormodifiedintheintervalbetweenthedeadlinefo
rsubmissionofTendersandtheexpirationoftheperiodofTendervalidityspecifiedbytheTe
ndererontheFormofTenderoranyextensionthereof.

Tender Opening

Exceptasinthecasesspecifiedinl TT23,theProcuringEntityshall,attheTenderopening,pu
bliclyopenandreadoutall Tendersreceivedbythedeadlineatthedate,timeandplacespecifie
dintheTDSinthepresenceofTenderers'designatedrepresentativeswhochoosetoattend,in
cludingtoattendanyspecificelectronictenderopeningproceduresifelectronictenderingis
permittedinaccordancewithITT21.1,shallbeasspecifiedinthe TDS.

First,envelopesmarked“WITHDRAWAL”’shallbeopenedandreadoutandtheenvelopew
iththecorrespondingTendershallnotbeopened,butreturnedtothe Tenderer.Ifthewithdraw
alenvelopedoesnotcontainacopyofthe“powerofattorney”’confirmingthesignatureasaper
sondulyauthorizedtosignonbehalfoftheTenderer,thecorrespondingTenderwillbeopene

d.NoTenderwithdrawalshallbepermittedunlessthecorrespondingwithdrawalnoticecont
ainsavalidauthorizationtorequestthewithdrawalandisreadoutatTenderopening.

Next,envelopesmarked“SUBSTITUTIONshallbeopenedandreadoutandexchangedwi
ththecorrespondingTenderbeingsubstituted,andthesubstitutedTendershallnotbeopened
,butreturnedtotheTenderer.NoTendersubstitutionshallbepermittedunlessthecorrespon
dingsubstitutionnoticecontainsavalidauthorizationtorequestthesubstitutionandisreado
utatTenderopening.

Next,envelopesmarked “MODIFICATIONshallbeopenedandreadoutwiththecorrespo
ndingTender.NoTendermodificationshallbepermittedunlessthecorrespondingmodifica
tionnoticecontainsavalidauthorizationtorequestthemodificationandisreadoutatTendero
pening.

Next,allremainingenvelopesshallbeopenedoneatatime,readingout:thenameoftheTende
rerandwhetherthereisamodification;thetotal TenderPrices,perlot(contract)ifapplicable,i
ncludinganydiscountsandalternative Tenders;thepresenceorabsenceofaTenderSecurity
Jifrequired;andanyotherdetailsastheProcuringEntitymayconsiderappropriate.

OnlyTenders,alternative TendersanddiscountsthatareopenedandreadoutatTenderopeni
ngshallbeconsideredfurtherforevaluation. TheFormofTenderandpagesoftheBillsofQua
ntitiesaretobeinitialedbythemembersofthetenderopeningcommitteeattendingtheopenin
g. ThenumberofrepresentativesoftheProcuringEntitytosignshallbespecifiedinthe TDS.

TheProcuringEntityshallneitherdiscussthemeritsofanyTendernorrejectanyTender(exc
eptforlateTenders,inaccordancewithl TT22.1).

TheProcuringEntityshallpreparearecordoftheTenderopeningthatshallinclude,asaminim
um:
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a) thenameoftheTendererandwhetherthereisawithdrawal,substitution,ormodification

b) theTenderPrice,perlot(contract)ifapplicable,includinganydiscounts;
¢) anyalternativeTenders;
d) thepresenceorabsenceofaTenderSecurityorTender-

SecuringDeclaration,ifonewasrequired; _
e) number ofpagesofeachtenderdocumentsubmitted.

TheTenderers'representativeswhoarepresentshallberequestedtosigntherecord. Theomis
sionofaTenderersignatureontherecordshallnotinvalidatethecontentsandeffectofthereco
rd.AcopyofthetenderopeningregistershallbeissuedtoaTendereruponrequest.

Evaluation and Comparison of Tenders
Confidentiality

InformationrelatingtotheevaluationofTendersandrecommendationofcontractaward,sh
allnotbedisclosedtoTenderersoranyotherpersonsnotofficiallyconcernedwiththetenderi
ngprocessuntiltheinformationonintentiontoAwardtheContractistransmittedtoall Tende
rersinaccordancewithlTT41.

AnyeffortbyaTenderertoinfluencetheProcuringEntityintheevaluationorcontractawardd
ecisionsmayresultintherejectionofitsTender.

Notwithstandingl TT25.2,fromthetimeofTenderopeningtothetimeofContractAward,ifa
nyTendererwishestocontacttheProcuringEntityonanymatterrelatedtothe Tenderingproc
ess,itshoulddosoinwriting.

Clarification of Tenders

Toassistintheexamination,evaluation,comparisonoftheTenders,andqualificationoftheT
enderers,theProcuringEntitymay,atitsdiscretion,askanyTendererforaclarificationofitsT
ender.AnyclarificationsubmittedbyaTendererinrespecttoitsTenderandthatisnotinrespo
nsetoarequestbytheProcuringEntityshallnotbeconsidered. TheProcuringEntity'srequest
forclarificationandtheresponseshallbeinwriting. Nochange,includinganyvoluntaryincre
aseordecrease,inthepricesorsubstanceoftheTendershallbesought,offered,orpermittede
xcepttoconfirmthecorrectionofarithmeticerrorsdiscoveredbytheProcuringEntityintheE
valuationoftheTenders,inaccordancewithl TT30.

[faTendererdoesnotprovideclarificationsofitsTenderbythedateandtimesetintheProcuri
ngEntity'srequestforclarification,itsTendermayberejected.

Deviations, Reservations, and Omissions

DuringtheevaluationofTenders,thefollowingdefinitionsapply:
a) “Deviation”isadeparturefromtherequirementsspecifiedintheTenderingdocument;

by “Reservation’isthesettingoflimitingconditionsorwithholdingfromcompleteaccept
anceoftherequirementsspecifiedinthetenderingdocument;and

c) “Omission’isthefailuretosubmitpartoralloftheinformationordocumentationrequir
edinthetenderingdocument.
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Determination ofResponsiveness

TheProcuringEntity'sdeterminationofaTender'sresponsivenessistobebasedontheconte
ntsoftheTenderitself,asdefinedinI TT28.2.

AsubstantiallyresponsiveTenderisonethatmeetstherequirementsofthetenderingdocum
entwithoutmaterialdeviation,reservation,oromission.Amaterialdeviation,reservation,o
romissionisonethat:

a) Ifaccepted,would:

i) affectinanysubstantialwaythescope,quality,orperformanceoftheGoodsandRela
tedServicesspecifiedintheContract;or

iy limitinanysubstantialway,inconsistentwiththetenderingdocument,theProcurin
gEntity'srightsortheTendererobligationsundertheContract;or

b) ifrectified,wouldunfairlyaffectthecompetitivepositionofotherTendererspresenting
substantiallyresponsiveTenders.

TheProcuringEntityshallexaminethetechnicalaspectsofthe Tendersubmittedinaccordan
cewithITT15andITT16,inparticular,toconfirmthatallrequirementsofSectionVII,Sched
uleofRequirementshavebeenmetwithoutanymaterialdeviationorreservation,oromissio
n.

IfaTenderisnotsubstantiallyresponsivetotherequirementsoftenderingdocument,itshallb
erejectedbytheProcuringEntityandmaynotsubsequentlybemaderesponsivebycorrection
ofthematerialdeviation,reservation,oromission.

Non-conformities, Errors and Omissions

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntitymaywaiveanynon-
conformitiesintheTender.

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntitymayrequestthatthe T
enderersubmitthenecessaryinformationordocumentation,withinareasonableperiodofti
me,torectifynonmaterialnon-
conformitiesoromissionsintheTenderrelatedtodocumentationrequirements.Suchomissi
onshallnotberelatedtoanyaspectofthepriceoftheTender.FailureoftheTenderertocomply
withtherequestmayresultintherejectionofitsTender.

ProvidedthataTenderissubstantiallyresponsive,theProcuringEntityshallrectifyquantifia
blenonmaterialnon-
conformitiesrelatedtothe TenderPrice. Tothiseffect,theTenderPriceshallbeadjusted,forc
omparisonpurposesonly,toreflectthepriceofamissingornon-
conformingitemorcomponentinthemannerspecifiedintheTDS. Theadjustmentshallbeba
sedontheaveragepriceoftheitemorcomponentasquotedinothersubstantiallyresponsiveT
enders.Ifthepriceoftheitemorcomponentcannotbederivedfromthepriceofothersubstanti
allyresponsiveTenders,theProcuringEntityshalluseitsbestestimate.

Arithmetical Errors

Thetendersumassubmittedandreadoutduringthetenderopeningshallbeabsoluteandfinala
ndshallnotbethesubjectofcorrection,adjustmentoramendmentinanywaybyanypersonor
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ProvidedthattheTenderissubstantiallyresponsive,theProcuringEntityshallhandleerrors
onthefollowingbasis:

a)  Anyerrordetectedifconsideredamajordeviationthataffectsthesubstanceofthetender
,shallleadtodisqualificationofthetenderasnon-responsive.

b) Anyerrorsinthesubmittedtenderarisingfromamiscalculationofunitprice,quantity,su
btotalandtotalbidpriceshallbeconsideredasamajordeviationthataffectsthesubstanc
cofthetenderandshallleadtodisqualificationofthetenderasnon-responsive.and

c) ifthereisadiscrepancybetweenwordsandfigures,theamountinwordsshallprevail.
Tenderersshallbenotifiedofanyerrordetectedintheirbidduringthenotificationofaward.
Conversion to Single Currency

Forevaluationandcomparisonpurposes,thecurrency(ies)ofthe Tendershallbeconvertedi
nasinglecurrencyasspecifiedinthe TDS.

Margin of Preference and Reservations

Amarginofpreferencemaybeallowedonlocallymanufacturedgoodsonlywhenthecontrac
tisopentointernationaltendering,wherethetenderislikelytoattractforeigngoodsandwher
ethecontractexceedsthethresholdspecifiedintheRegulations.

Forpurposesofgrantingamarginofpreferenceonlocallymanufacturedgoodsunderinterna
tionalcompetitivetendering,aprocuringentityshallnotsubjecttheitemslistedbelowtointer
nationaltenderandhencenomarginofpreferenceshallbeallowed. Theaffecteditemsare:

a) motorvehicles,plantandequipmentwhichareassembledinKenya;

b) furniture,textile,foodstuffs,oilandgas,informationcommunicationtechnology,steel
,cement,leatheragro-processing,sanitaryproducts,andothergoodsmadeinKenya;or

c) goods manufactured,mined,extractedorgrowninKenya.
Amarginofpreferenceshallnotbeallowedunlessitisspecifiedsointhe TDS.

Contractsprocuredonbasisofinternationalcompetitivetenderingshallnotbesubjecttorese
rvationstospecificgroupssasprovidedinl TT32.5.

Whereitisintendedtoreserveacontracttoaspecificgroupofbusinesses(thesegroupsareSm
allandMediumEnterprises,WomenEnterprises, YouthEnterprisesandEnterprisesofpers
onslivingwithdisability,asthecasemaybe),andwhoareappropriatelyregisteredassuchbyt
heauthoritytobespecifiedinthe TDS,aprocuringentityshallensurethattheinvitationtotend
erspecificallyindicatesthatonlybusinessesorfirmsbelongingtothespecifiedgroupareeligi
bletotenderasspecifiedintheTDS.No tender shall be reserved to more than one
group.IfnotsostatedintheTenderdocuments,theinvitationtotenderwillbeopentoallintere
stedtenderers.

Evaluation of Tenders

TheProcuringEntityshallusethecriteriaandmethodologieslistedinthisI TTandSectionlll,
EvaluationandQualificationcriteria.No other evaluation criteria or methodologies shall
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permitted.Byapplyingthecriteriaandmethodologies,theProcuringEntityshalldeterminet
heLowestEvaluatedTender. ThisistheTenderoftheTendererthatmeetsthequalificationcri
teriaandwhoseTenderhasbeendeterminedtobe:

a)  substantiallyresponsivetothetenderdocuments;and
b) the lowestevaluatedprice.

PriceevaluationwillbedoneforltemsorLots(contracts),asspecifiedintheTDS;andtheTen

derPriceasquotedinaccordancewithl TT14.ToevaluateaTender,theProcuringEntityshall

considerthefollowing:

a)  priceadjustmentduetounconditionaldiscountsofferedinaccordancewithlTT13.4;

b) convertingtheamountresultingfromapplying(a)and(b)above,ifrelevant,toasinglecu
rrencyinaccordancewithl TT31;

¢) priceadjustmentduetoquantifiablenonmaterialnon-
conformitiesinaccordancewithlTT29.3;and

d) anyadditionalevaluationfactorsspecifiedintheTDSandSectionlll,EvaluationandQ
ualificationCriteria.

TheestimatedeffectofthepriceadjustmentprovisionsoftheConditionsofContract,applied
overtheperiodofexecutionoftheContract,shallnotbeconsideredinTenderevaluation.

Wherethetenderinvolvesmultiplelotsorcontracts,thetendererwillbeallowedtotenderfor
oneormorelots(contracts).EachlotorcontractwillbeevaluatedinaccordancewithITT33.2
.Themethodologytodeterminethelowestevaluatedtendererortenderersbasedonelot(cont
ract)orbasedonacombinationoflots(contracts),willbespecifiedinSectionlll,Evaluationa
ndQualificationCriteria.Inthecaseofmultiplelotsorcontracts,tendererwillbewillberequi
redtopreparetheEligibilityandQualificationCriteriaFormforeachLot.

TheProcuringEntity'sevaluationofaTenderwillincludeandconsider:

a) InthecaseofGoodsmanufacturedinKenya,salesandothersimilartaxes,whichwillbep
ayableonthegoodsifacontractisawardedtotheTenderer;

b) inthecaseofGoodsmanufacturedoutsideKenya,alreadyimportedortobeimported,cu
stomsdutiesandotherimporttaxesleviedontheimportedGood,salesandothersimilart
axes,whichwillbepayableontheGoodsifthecontractisawardedtotheTenderer;

TheProcuringEntity'sevaluationofaTendermayrequiretheconsiderationofotherfactors,i
nadditiontotheTenderPricequotedinaccordancewithl TT14.Thesefactorsmayberelatedt
othecharacteristics,performance,andtermsandconditionsofpurchaseoftheGoodsandRel
atedServices. Theeffectofthefactorsselected,ifany,shallbeexpressedinmonetarytermsto
facilitatecomparisonofTenders,unlessotherwisespecifiedinthe TDSfromamongstthoses
etoutinSectionlll,EvaluationandQualificationCriteria. Theadditionalcriteriaandmethod
ologiestobeusedshallbeasspecifiedinITT33.2(d).

Comparison of Tenders

TheProcuringEntityshallcomparetheevaluatedcostsofallsubstantiallyresponsive Tende
rsestablishedinaccordancewithl TT33.2todeterminethe Tenderthathasthelowestevaluat
edcost. Thecomparisonshallbeonthebasisoftotalcost(placeoffinaldestination)pricesfora
Ilgoodsandallprices,pluscostofinlandtransportationandinsurancetoplaceofdestination,f
orgoodsmanufacturedwithintheKenya,togetherwithpricesforanyrequiredinstallation,tr
aining,commissioningandotherservices.
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Abnormally Low Tenders

AnAbnormallyLowTenderisonewheretheTenderprice,incombinationwithotherconstit

uentelementsoftheTender,appearsunreasonablylowtotheextentthattheTenderpriceraise
smaterialconcernswiththeProcuringEntityastothecapabilityofthe Tenderertoperformth

eContractfortheofferedTenderprice.

IntheeventofidentificationofapotentiallyAbnormallyLowTenderbytheevaluationcomm
ittee,theProcuringEntityshallseekwrittenclarificationfromtheTenderer,includingadetai
ledpriceanalysesofitsTenderpriceinrelationtothesubjectmatterofthecontract,scope,deli
veryschedule,allocationofrisksandresponsibilitiesandanyotherrequirementsofthetende
ringdocument.

Afterevaluationofthepriceanalysis,intheeventthattheProcuringEntitydeterminesthatthe
Tendererhasfailedtodemonstrateitscapabilitytoperformthecontractfortheoffered Tende
rprice,theProcuringEntityshallrejectthe Tender.

Abnormally High Tenders

Anabnormallyhighpriceisonewherethetenderprice,incombinationwithotherconstituent
elementsoftheTender,appearsunreasonablytoohightotheextentthattheProcuringEntityi
sconcernedthatit(theProcuringEntity)maynotbegettingvalueformoneyoritmaybepayin
gtoohighapriceforthecontractcomparedwithmarketpricesorthatgenuinecompetitionbet
weenTenderersiscompromised.

Incaseofanabnormallyhightenderprice,theProcuringEntityshallmakeasurveyofthemar
ketprices,checkiftheestimatedcostofthecontractiscorrectandreviewtheTenderDocume
ntstocheckifthespecifications,scopeofworkandconditionsofcontractarecontributorytot
heabnormallyhightenders. TheProcuringEntitymayalsoseekwrittenclarificationfromth
etendereronthereasonforthehightenderprice. TheProcuringEntityshallproceedasfollow
s:

i)  Ifthetenderpriceisabnormallyhighbasedonwrongestimatedcostofthecontract,thePr
ocuringEntitymayacceptornotacceptthetenderdependingontheProcuringEntity'sb
udgetconsiderations.

iy Ifspecifications,scopeofworkand/orconditionsofcontractarecontributorytotheabno
rmallyhightenderprices,theProcuringEntityshallrejectalltendersandmayretenderfo
rthecontractbasedonrevisedestimates,specifications,scopeofworkandconditionsof
contract,asthecasemaybe.

IftheProcuringEntitydeterminesthatthe TenderPriceisabnormallytoohighbecausegenui
necompetitionbetweentenderersiscompromised(oftenduetocollusion,corruptionorothe
rmanipulations),theProcuringEntityshallrejectallTendersandshallinstituteorcauserelev
antGovernmentAgenciestoinstituteaninvestigationonthecauseofthecompromise,befor
eretendering.

Post-Qualification of the Tenderer

TheProcuringEntityshalldetermine,toitssatisfaction,whethertheeligible Tendererthatiss
electedashavingsubmittedthelowestevaluatedcostandsubstantiallyresponsiveTender,m
eetsthequalifyingcriteriaspecifiedinSectionllIl,EvaluationandQualificationCriteria.

ThedeterminationshallbebaseduponanexaminationofthedocumentaryevidenceoftheTe
ndererqualificationssubmittedbytheTenderer,pursuanttolTT15and 16.Thedeterminatio
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nshallnottakeintoconsiderationthequalificationsofotherfirmssuchastheTenderersubsidi
aries,parententities,affiliates,subcontractors(otherthanspecializedsubcontractorsifper
mittedinthetenderingdocument),oranyotherfirm(s)differentfromtheTenderer.

AnaffirmativedeterminationshallbeaprerequisiteforawardoftheContracttotheTenderer.
AnegativedeterminationshallresultindisqualificationoftheTender,inwhicheventthePro
curingEntityshallproceedtothe Tendererwhooffersasubstantiallyresponsive Tenderwith
thenextlowestevaluatedcosttomakeasimilardeterminationofthatTendererqualifications
toperformsatisfactorily.

Lowest Evaluated Tender

HavingcomparedtheevaluatedpricesofTenders,theProcuringEntityshalldeterminethel
owestEvaluatedTender.TheLowestEvaluatedTenderistheTenderoftheTendererthatme
etstheQualificationCriteriaandwhoseTenderhasbeendeterminedtobe:

a) mostresponsivetotheTenderdocument;and

b) the lowestevaluatedprice.

ProcuringEntity'sRighttoAcceptAnyTender,andtoRejectAnyorAllTenders.

TheProcuringEntityreservestherighttoacceptorrejectanyTender,andtoannultheTenderi
ngprocessandrejectallTendersatanytimepriortonotificationAward,withouttherebyincur
ringanyliabilitytoTenderers.Incaseofannulment,all Tenderersshallbenotifiedwithreaso
nsandall Tenderssubmittedandspecifically,tendersecurities,shallbepromptlyreturnedtot
heTenderers.

Award of Contract
Award Criteria

TheProcuringEntityshallawardtheContracttothesuccessfultendererwhosetenderhasbee
ndeterminedtobetheLowestEvaluatedTenderinaccordancewithproceduresinSection3:
EvaluationandQualificationCriteria.

Procuring Entity's Right to Vary Quantities at Time of Award

The Procuring Entity reserves the right at the time of Contract award to increase or
decrease, by the percentage (s) for items as indicated in the TDS.

Notice of Intention to enter into a Contract

UponawardofthecontractandPriortotheexpiryoftheTenderValidityPeriodtheProcuring
EntityshallissueaNotificationofIntentiontoEnterintoaContract/Notificationofawardtoal
Itendererswhichshallcontain,ataminimum,thefollowinginformation:

a) thenameandaddressoftheTenderersubmittingthesuccessfultender;
b) theContractpriceofthesuccessfultender;

c¢) astatementofthereason(s)thetenderoftheunsuccessfultenderertowhomtheletterisad
dressedwasunsuccessful,unlessthepriceinformationin(c)abovealreadyrevealsthere
ason;

d) theexpirydateoftheStandstillPeriod;and
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e) instructionsonhowtorequestadebriefingand/orsubmitacomplaintduringthestandstil
Iperiod;

Standstill Period

TheContractshallnotbeawardedearlierthantheexpiryofaStandstillPeriodof14daystoallo
wanydissatisfiedcandidatetolaunchacomplaint. WhereonlyoneTenderissubmitted, theS
tandstillPeriodshallnotapply.

Wherestandstillperiodapplies,itshallcommencewhentheProcuringEntityhastransmitte
dtoecachTenderertheNotificationofIntentiontoEnterintoaContracttothesuccessful Tende
rer.

Debriefing by the Procuring Entity
OnreceiptoftheProcuringEntity'sNotificationofIntentiontoEnterintoaContractreferredt
0inlTT41,anunsuccessfultenderermaymakeawrittenrequesttotheProcuringEntityforad
ebriefingonspecificissuesorconcernsregardingtheirtender. TheProcuringEntityshallpro
videthedebriefingwithinfivedaysofreceiptoftherequest.

Debriefingsofunsuccessful Tenderersmaybedoneinwritingorverbally. TheTenderershal
Ibearitsowncostsofattendingsuchadebriefingmeeting.

Letter of Award
PriortotheexpiryoftheTenderValidityPeriodanduponexpiryoftheStandstillPeriodspeci
fiedinITT42,uponaddressingacomplaintthathasbeenfiledwithintheStandstillPeriod,the
ProcuringEntityshalltransmittheLetterofAwardtothesuccessful Tenderer.Theletterofa
wardshallrequestthesuccessfultenderertofurnishthePerformanceSecuritywithin21days
ofthedateoftheletter.

Signing ofContract

UpontheexpiryofthefourteendaysoftheNotificationofIntentiontoenterintocontractandu
ponthepartiesmeetingtheirrespectivestatutoryrequirements,theProcuringEntityshallse
ndthesuccessfulTenderertheContractAgreement.
Withinfourteen(14)daysofreceiptoftheContractAgreement,thesuccessful Tenderershall
sign,date,andreturnittotheProcuringEntity.
Thewrittencontractshallbeenteredintowithintheperiodspecifiedinthenotificationofawar
dandbeforeexpiryofthetendervalidityperiod.

Performance Security

Withintwenty-
one(21)daysofthereceiptofLetterofAcceptancefromtheProcuringEntity,thesuccessful T
enderer,ifrequired,shallfurnishthePerformanceSecurityinaccordancewiththeGCC18,u
singforthatpurposethePerformanceSecurityFormincludedinSectionX,ContractForms.|
fthePerformanceSecurityfurnishedbythesuccessful Tendererisintheformofabond, itshal
Ibeissuedbyabondingorinsurancecompanythathasbeendeterminedbythesuccessful Ten
derertobeacceptabletotheProcuringEntity. Aforeigninstitutionprovidingabondshallhav
eacorrespondentfinancialinstitutionlocatedinKenya,unlesstheProcuringEntityhasagree
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dinwritingthatacorrespondentfinancialinstitutionisnotrequired.
FailureofthesuccessfulTenderertosubmittheabove-
mentionedPerformanceSecurityorsigntheContractshallconstitutesufficientgroundsfort
heannulmentoftheawardandforfeitureoftheTenderSecurity.InthateventtheProcuringEn
titymayawardtheContracttothe TendererofferingthenextlowestEvaluated Tender.
Performancesecurityshallnotberequiredforacontract,ifsospecifiedinthe TDS.

Publication of Procurement Contract

Withinfourteendaysaftersigningthecontract,theProcuringEntityshallpublishandpublicizethe

awardedcontractatitsnoticeboards,entitywebsite;andontheWebsiteofthe Authorityinmanner

andformatprescribedbytheAuthority. At the minimum, the notice shall contain the

following information:

a) nameandaddressoftheProcuringEntity;

b) nameandreferencenumberofthecontractbeingawarded,asummaryofitsscopeandthe
selectionmethodused,;

c) thenameofthesuccessful Tenderer,thefinaltotalcontractprice,thecontractduration.

d) datesofsignature,commencementandcompletionofcontract;

e) namesofallTenderersthatsubmittedTenders,andtheirTenderpricesasreadoutatTenderopeni

ng,

Procurement Related Complaints and Administrative Review
TheproceduresformakingaProcurement-relatedComplaintareasspecifiedinthe TDS.

A request for administrative review shall be made in the form provided under contract forms.



SECTION Il - TENDER DATA SHEET (TDS)

The following specific data shall complement, supplement, or amend the
provisions in the Instructions to Tenderers (ITT). Whenever there is a
conflict, the provisions herein shall prevail over those in ITT.

ITT
Reference

Particulars Of Appendix To Instructions To Tenders

A. General

ITT 1.1

The reference number of the Invitation for Tenders is: Negotiation
No0.1687939-2024/2025

The Procuring Entity is: Baringo County Assembly
The name of the Contract is: FRAMEWORK CONTRACT FOR
SUPPLY AND DELIVERY OF TYRES,TUBES AND BATTERIES
FOR FY 2024/2025.

The number and identification of lots (contracts)comprising this
Invitation for Tenders

ITT 1.2(a)

[delete if not applicable]

Electronic —Procurement System

The Procuring Entity shall use the following electronic-procurement
system to manage this Tendering process:
www.supplier.treasury.go.ke

The electronic-procurement system shall be used to manage the
following aspects of the Tendering process:

[list aspects here and modify the relevant parts of the TDS
accordingly e.g.,issuing Tendering document, submissions of
Tenders, opening of Tenders]

ITT 2.3

The Information made available on competing firms is as follows:

The firms that provided consulting services for the contract being
tendered for are:

ITT 3.1

Maximum number of members in the Joint Venture (JV) shall be:
[insert a number]

ITT 3.7

A list of debarred firms and individuals is available on the PPRA’s
website: www.ppra.go.ke

ITT 3.11

dTenderers shall be required to be to be registered with -----------------

B. Contents of Tendering Document

ITTG6.1

(@) Address where to send enquiries is
(provide postal and email addresses) to reach the Procuring Entity not



http://www.ppra.go.ke/

ITT Particulars Of Appendix To Instructions To Tenders

Reference
later than (specify date and time).

(b) The Procuring Entity publish its response at the website

ITT6.2 A pre-tender conference will not be held

ITT6.3 The questions to reach the Procuring Entity 3 days to tender opening.
(specify date and time).

ITT6.5 The Minutes of the Pre-Tender meeting shall be published on the at
the website N/A
C. Preparation of Tenders

ITT 10 (j) | The Tenderer shall submit the following additional documents in its
Tender: [list any additional documents not already listed in ITT 11.1
that must be submitted with the Tender] N/A

ITT 12.1 Alternative Tenders [insert “shall be” or “shall not be”| shall
not considered.

[If alternatives shall be considered, the methodology shall be
defined in Section I11 — Evaluation and Qualification Criteria. See
Section 111 for further details]

ITT 135 The prices quoted by the Tenderer [insert “shall “or “shall not”]
____shall not be subject to adjustment during the
performance of the Contract.

ITT 13.6 Prices quoted for each lot (contract) shall correspond at least to [insert
figure] percent of the items specified for each lot (contract).

Prices quoted for each item of a lot shall correspond at least to [insert
figure]percent of the quantities specified for this item of a lot. N/A

ITT 13.8 () | Place of final destination: [insert named place of destination]Baringo

(i) and (iii) | County Assembly.

ITT 13.8 (a) | Final Destination (Project Site): [insert final destination/project site,

(iii) if different from named place of destination] N/A

ITT 13.8 ped place of destination, in Kenya is

(b) (i)

ITT 13.8 | price for inland transportation, insurance, and other local services

(b) (i) required to convey the Goods from the named place of destination to
their final destination which is N/A

13.8 (c) (iv) |place of final destination (Project Site) is__ BCA
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ITT Particulars Of Appendix To Instructions To Tenders

Reference

ITT 14.2 Foreign currency requirements not allowed.

ITT 154 Period of time the Goods are expected to be functioning (for the
purpose of spare parts): [insert duration]N/A

ITT 16.2 (a) | Manufacturer’s authorization is: [ “not required”|

ITT  16.2 | After sales service is: [ “not required’|

(b)

ITT 17.1 The Tender validity period shall be 180] days.

ITT 17.3 (a) The Number of days beyond the expiry of the initial tender validity
period willbe 30 days.
(b) The Tender price shall be adjusted by the following percentages
of the tender price:

(i) By % of the local currency portion of the Contract
price adjusted to reflect local inflation during the period of
extension, and

(ii) By % the foreign currency portion of the Contract
price adjusted to reflect the international inflation during the
period of extension.

ITT 18.1 [If a Tender Security shall be required, a Tender-Securing
Declaration shall not be required, and vice versa.]
A Tender Security [insert “shall be” or “shall not be’’] required.
A Tender-Securing Declaration [insert “shall be” or “shall not be”]
required.
If a Tender Security shall be required, the amount and currency of the
Tender Security shall be N/A
[If a Tender Security is required, insert amount and currency of the
Tender Security. Otherwise insert “Not Applicable”.][[In case of lots,
please insert amount and currency of the Tender Security for each
lot]
[Note: Tender Security is required for each lot as per amounts
indicated against each lot]. N/A.

ITT 19.1 In addition to the original of the Tender, the number of copies is: N/A

ITT 19.3 The written confirmation of authorization to sign on behalf of the
Tenderer shall consist of: [insert the name and description of the
documentation required to demonstrate the authority of the
signatory to sign the Tender].
D. Submission and Opening of Tenders

ITT 20.3

Tendersubmissionpurposesonly,theProcuringEntity*‘saddressis: [Thisaddress




ITT Particulars Of Appendix To Instructions To Tenders
Reference
maybethesameasordifferentfromthatspecifiedunderprovisionl TT7.1for
clarifications]
Attention: Todirectorsupplychain]
PostalAddress:159-30400
Physical Address:CountyAssemblyofBaringo.
Telephone: [0726239237
Electronicmailaddress:baringocountyassembly@gmail.com
The deadline for Tender submission is:
Date:21%t December,2024
Tenderers“shallnot”’havetheoptionofsubmittingtheirTenders electronically.
TheelectronicTenderingsubmissionproceduresshallbe:[insertadescriptionofthe
electronicTenderingsubmissionprocedures]-notapplicable
ITT21.1 For Tender submission purposesonly, the Procuring Entity’s
address is: [This address may be the same as or different from that
specified under provision ITT 7.1 for clarifications]
Bidders shall scan and submit their complete serialized tender
document in PDF format through the IFMIS Supplier portal.
ITT 24.1 The Tender opening shall take place at: SUBMIT ONLINE
THROUGH IFMIS SUPPLIER PORTAL.
The electronic Tender opening procedures shall be followed.
ITT 24.6 The number of representatives of the Procuring Entity to sign is

_N/A

E. Evaluation and Comparison of Tenders

ITT 29.3

The manner of rectify quantifiable nonmaterial nonconformities
described below:
N/A

ITT31.1

The currency that shall be used for Tender evaluation and comparison
purposes to convert at the selling exchange rate all Tender prices
expressed in various currencies into a single currency is: [Kes]

The source of exchange rate shall be: [Insert name of the source of
exchange rates (e.g., the Central Bank in Kenya.]

ITT 32.3

A margin of preference and/or reservation [inserteither “shall” or
“shall not”’|apply and specify the details.

If a margin of preference applies, the application methodology shall
be defined in Section 111 — Evaluation and Qualification Criteria. N/A

ITT 325

The invitation to tender is extended to the following group that qualify

29
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ITT Particulars Of Appendix To Instructions To Tenders

Reference
for Reservations THIS TENDER IS OPEN TO ALL
(These groups are Small and Medium Enterprises, Women
Enterprises, Youth Enterprises and Enterprises of persons living with
disability, as the case may be; describe precisely which group
qualifies).

ITT 33.2 Price evaluation will be done for

(specify Items or Lots

(contracts)

ITT  33.2| Additional evaluation factors are

(d) N/A

ITT 33.6 The adjustments shall be determined using the following criteria, from

amongst those set out in Section Ill, Evaluation and Qualification
Criteria: [refer to Section 111, Evaluation and Qualification Criteria;
insert complementary details if necessary]

(a)Deviation in Delivery schedule: [insert Yes or No. If yes insert the

adjustment factor in Section |11, Evaluation and Qualification
Criteria]

(b) Dev
lation in payment schedule: [insert Yes or No. If yes insert the
adjustment factor in Section 111, Evaluation and Qualification
Criteria]N/A

(c)the cost of major replacement component, mandatory spare parts,
and service: [insert Yes or No. If yes, insert the Methodology and
criteria in Section 111, Evaluation and Qualification Criteria]

(d) the availability in Kenya of spare parts and after-sales services
for the equipment offered in the Tender [insert Yes or No. If yes,
insert the Methodology and criteria in Section 111, Evaluation
and Qualification Criteria]

(e)Life cycle costs: the costs during the life of the goods or equipment
[insert Yes or No. If yes, insert the Methodology and criteria in
Section 111, Evaluation and Qualification Criteria]

(f) the performance and productivity of the equipment offered; [Insert
Yes or No. If yes, insert the Methodology and criteria]

(g)[insert any other specific criteria in Section 111, Evaluation and
Qualification Criteria]




ITT
Reference

Particulars Of Appendix To Instructions To Tenders

F. Award of Contract

ITT41.1

The maximum percentage by which quantities may be increased is:
[insert percentage]

The maximum percentage by which quantities may be decreased is:
[insert percentage]

ITT 411

The Procuring Entity shall increase or decrease the quantity of Goods
and Related Services by an amount not exceed % and
without any change in the unit prices or other terms and conditions of
the Tender and the tendering document.

ITT47.3

Performance security if so required shall be in the sum of
N/A

ITT 49.1

1. The procedure for making a procurement —related Complaint re
detailed in the “notice of intention to Award the contract” herein and
are also available from the PPRA website info@ppra.go.ke or
complaints@ppra.go.ke Director General Public Procurement
Regulatory Authority P.O Box 58535- 00200, Nairobi, Kenya
complaints@ppra.go.ke In  summary, a procurement-related
complaint may challenge any of the following: 1. The terms of the
tendering documents; and 2. The procuring entity’s decision to award
the contract.

2.

SECTION 111 - EVALUATION AND QUALIFICATION CRITERIA

1 General Provisions

11 WhereveraTendererisrequiredtostateamonetaryamount, Tender
ersshouldindicatetheKenyaShillingequivalentusingtherateofex
changedeterminedasfollows:

a) Forbusinessturnoverorfinancialdatarequiredforeachyear-
Exchangerateprevailingonthelastdayoftherespectivecalendary
ear(inwhichtheamountsforthatyearistobeconverted)wasorigina
Ilyestablished.

b) Valueofsinglecontract-
Exchangerateprevailingonthedateofthecontractsignature.

¢) Exchangeratesshallbetakenfromthepubliclyavailablesourc
eidentifiedinthel TT14.3.Anyerrorindeterminingtheexchanger
atesintheTendermaybecorrectedbytheProcuringEntity.
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ThissectioncontainsthecriteriathattheProcuringEntityProcurin

gEntityshallusetoevaluatetenderandqualifytenderers.Nootherf

actors,methodsorcriteriashallbeusedotherthanthosespecifiedint
histenderdocument. TheTenderershallprovidealltheinformation
requestedintheformsincludedinSectionlV, TenderingForms.Th
eProcuringEntityshouldusetheStandardTenderEvaluationRepo
rtforGoodsandWorksforevaluatingTenders.

Evaluation of Tenders (ITT 33)
SuccessfulTenderorTenders

TheProcuringEntityshallusethecriteriaandmethodologieslisted
inthisSectiontoevaluate Tenders.Byapplyingthesecriteriaandm
ethodologies,theProcuringEntityshalldeterminethesuccessful T
enderorTenderswhichhas/havebeendeterminedto:

a) besubstantiallyresponsivetothetenderdocuments;

b) offerthelowestevaluatedcosttotheProcuringEntityforallite
msofGoodstobeprocuredbasedoneitherasingleContractorallmu
ItipleContractscombined,asthecasemaybe,inaccordancewithth
el TT13.6invitingTenderpricesanddiscounts,andprovisionsmad
eoftheTenderDocumentforevaluationoftendersandawardofcon
tract(s);and

¢) beofferedbyTendererorTenderersthatsubstantiallymeetthe
qualificationcriteriaapplicableforContractorcombinedContract
sforwhichtheyareselected.

EvaluationofTenders

Preliminary examination for Determination of

Responsiveness

TheProcuringEntitywillstartbyexaminingalltenderstoensurethe
ymeetinallrespectstheeligibilitycriteriaandothermandatoryreq
uirementsinthel TT,andthatthetenderiscompleteinallaspectsin
meetingtherequirementsprovidedforinthepreliminaryevaluatio
ncriteriaoutlinedbelow. TheStandardTenderEvaluationReport
DocumentforGoodsandWorksforevaluating Tendersprovidesv
eryclearguideonhowtodealwithreviewoftheserequirements.Te
ndersthatdonotpassthePreliminaryExaminationwillbeconsider
ednon-responsiveandwillnotbeconsideredfurther.



Preliminary Evaluation

Copy of certificate of Registration/Incorporation

A Copy of Current/Valid Tax Compliance Certificate issued by the
Kenya Revenue Authority

Copy of valid Business premises/permit license from the respective
County Government where the tenderer is domiciled

Copy of CR-12 from the Registrar of Companies (for Limited
Companies)

Duly filled Form SD1 Self declaration confirming that the
person/tenderer is not debarred in the matter of the public
procurement and asset disposal act 2015

Duly filled Form SD2 Self Declaration confirming that the
person/tenderer will not engage in any corrupt or fraudulent practice

Duly filled Confidential Business Questionnaire Page

Properly paginated, serialized tender document (each page of the
tender submission must have a number and the numbers must be in
chronological order). For pagination, Arabic Numerals shall be used,
ie. 1,2,3,4,5,6,7,8,9,10....

PRICE EVALUATION

221

Consistentwithandinadditiontothecriterialistedinl TT33.3andl
TT29.3;andITT34anditssubparagraphsthefollowingcriteriasha

Ilapply:
Evaluation of Technical aspects of the Tender

TheProcuringEntityshallevaluatetheTechnicalaspectsoftheTen
dertodeterminecompliancewiththeProcuringEntity'srequireme
ntsunderSectionV'ScheduleofRequirement'andwhethertheTen
dersaresubstantiallyresponsivetotheTechnicalSpecificationsan
dotherRequirements.

52.1 EVALUATION CRITERIA
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STAGE 1:EVALUATION OF THE MANDATORY

STAGE 2: TECHNICAL EVALUATION (RANKINGSTAGE)

The firm that fulfills all the mandatory requirements will be
evaluated and ranked using the following criteria:-

Tenderers will be required to submit the following for Technical evaluation:

TECHNICAL EVALUATION (RANKINGSTAGE)

S.N TECHNICALEVALUATIONANDPOINTS POINTSALL
O  |aAl 1 OCATED QOCATED

1  [Specific experience of provision of similar works. Provide 30
proof by attaching copies of award letters/contracts/Lpos for
the past five years from at least four reputableclients.20
points

Contactdetails of atleasttwoclientswheresimilarworks
havebeenundertaken.10points




Qualificationsandcompetence ofatleasttwo (2) keymembers of staff 10

oftheCompany.10 points
(attachC.Vs and academicQualifications)

Demonstrate the Financial capacity to handle similar amounts of work 30
(attach audited financial statements for the latest three year

CA-Current asset
CL- current liabilities

Total marks 70%
Passmarks 50%
NB

l.
Thebiddermustattachscannedandhardcopiesforallthedocumentsrequestedforinbotht
hepreliminary&technicalevaluations.

1i.Abidthatdoesnotmeettheaboveminimumrequirementswillbedisqualifiedfromfurth
erevaluationregardlessofthecostoftheirproposal.
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222 EvaluationofCommercialTermsandConditionsoftheTender(ITT33.1(a)):

TheProcuringEntityshalldeterminewhethertheTendersaresubstantiallyres
ponsivetotheCommercialandContractual TermsandConditions(e.g.Perfor
mance securities, Payment and delivery schedules).

[ TheProcuringEntitywillhighlighthereinanyparticularrequirementsunde
rtheContractwhichtheTendererisrequiredtospecificallyconfirmorprovide
informationtoenableevaluationofCommercialTermsandConditionsoftheT
ender]

223 Evaluation Criteria (Other Factors) (ITT 33.6)

TheProcuringEntity'sevaluationofaTendermaytakeintoaccount,inadditio

ntotheTenderPricequotedinaccordancewithITT13.8,oneormoreofthefollo
wingfactorsasspecifiedinlTT33.2(d)andinTDSITT33.6,usingthefollowin
gcriteriaandmethodologies.

a) Delivery schedule.

TheGoodsspecifiedintheListofGoodsarerequiredtobedeliveredwithinthea
cceptabletimerange(aftertheearliestandbeforethefinaldate,bothdatesinclu
sive)specifiedinSectionV,ScheduleofRequirements.Nocreditwillbegivent
odeliveriesbeforetheearliestdate,and Tendersofferingdeliveryafterthefinal
dateshallbetreatedasnon-
responsive.Withinthisacceptableperiod,anadjustmentof[inserttheadjustm
entfactor],willbeadded,forevaluationpurposesonly,totheTenderpriceofTe
ndersofferingdeliverieslaterthanthe“EarliestDeliveryDate’specifiedinSe
ctionV,ScheduleofRequirements.

[Anadjustmentfactorof0.5%perweekofdelaywouldbereasonable.Howeve

r,theadjustmentfactorshouldnotbemorethantherateofLiquidatedDamages
tobeappliedincaseofdelayindeliveryofGoodsandServicesundertheContra
ctconditions.]

b) Deviation in payment schedule.[insertoneofthefollowing]

I. tenderersshallstatetheirTenderpriceforthepaymentscheduleoutline
dintheSCC.Tendersshallbeevaluatedonthebasisofthisbaseprice.ten
derersare,however,permittedtostateanalternativepaymentschedulea
ndindicatethereductioninTenderpricetheywishtoofferforsuchaltern
ativepaymentschedule. TheProcuringEntitymayconsiderthealternat
ivepaymentscheduleandthereducedTenderpriceofferedbythetender
erselectedonthebasisofthebasepriceforthepaymentscheduleoutline
dintheSCC.

or

1. TheSCCstipulatesthepaymentschedulespecifiedbytheProcuringEnt
ity.lIfaTenderdeviatefromthescheduleandifsuchdeviationisconsider
edacceptabletotheProcuringEntity,theTenderwillbeevaluatedbycal
culatinginterestearnedforanyearlierpaymentsinvolvedinthetermsou
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c)

d)

tlinedintheTenderascomparedwiththosestipulatedintheSCC,atthera
teperannum[insertadjustmentrate].

Cost of major replacement components, mandatory spare parts,
and service.[insertoneofthefollowings]
Thelistofitemsandquantitiesofmajorassemblies,components,andsele
ctedspareparts,likelytoberequiredduringtheinitialperiodofoperations
pecifiedintheTDS15 4, isintheListofGoods.Anadjustmentequaltothet
otalcostoftheseitems,attheunitpricesquotedineachTender,shallbeadd
edtotheTenderprice,forevaluationpurposesonly.

or

TheProcuringEntitywilldrawupalistofhigh-usageandhigh-
valueitemsofcomponentsandspareparts,alongwithestimatedquantitie
sofusageintheinitialperiodofoperationspecifiedintheTDS15.4.Thetot
alcostoftheseitemsandquantitieswillbecomputedfromsparepartsunitp
ricessubmittedbythetendererandaddedtothe Tenderprice,forevaluatio
npurposesonly.

or

TenderershallprovidealongwithitsTender,thelistofrecommendedspar
epartsforGoodsofferedindicatingforeachitemofspareparttherecomm
endedquantityandunit,andtotal CIPfinaldestinationpricesrequiredduri
ngtheinitialperiodofoperationspecifiedintheTDS15.4. Thepricesoffer
edshallnotexceedtheprevailingpriceschargedtootherpartiesbytheTen
derer.Thecostofsuchsparepartswillnotbetakenintoaccountfortendere
valuation.TheProcuringEntitymayawardthecontractforsparepartstot
heTendererthatissuccessfulforthesupplyofGoods,byselectingatitsopt
ion,fromtheTender'slistofrecommendedspareparts,suchitemsandqua
ntitiesagainsteachastheProcuringEntitymaydeemappropriateattheuni
tpricesindicatedbytheTendererbutnotexceeding----
%(present)ofthecostofGoods[normallynotmorethan10%o0r15%.]

AvailabilityinKenyaofsparepartsandaftersalesservicesforequipmento
fferedintheTender.

AnadjustmentequaltothecosttotheProcuringEntityofestablishingthe
minimumservicefacilitiesandpartsinventoriesifquotedseparately,shal
IbeaddedtotheTenderprice,forevaluationpurposesonly.

Life Cycle Costs

IfspecifiedinTDS33.6,anadjustmenttoconsidertheadditionallifecycle
costsfortheperiodspecifiedbelow,suchastheoperatingandmaintenanc

ecostsoftheGoods,willbeaddedtotheTenderprice,forevaluationpurpo

sesonly. Theadjustmentwillbeevaluatedinaccordancewiththemethodo
logyspecifiedbelowandthefollowinginformation:

[NotetoProcuringEntity:Lifecyclecostingshouldbeusedwhenthecosts
ofoperationand/ormaintenanceoverthespecifiedlifeofthegoodsareest
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Imatedtobeconsiderableincomparisonwiththeinitialcostandmayvary
amongdifferentTenders.Lifecyclecostsshallbeevaluatedonanetprese
ntvaluebasis.Iflifecyclecostsapply,thenspecifythefactorsrequiredtod
eterminethemforevaluationpurposes.

[Eitheramendthefollowingtextasrequired,ordeleteiflifecyclecostisnot
applicable]

numberofyearsforlifecyclecostdetermination[insertthenumberofyears
ofeconomiclifeofGoods];

thediscountratetobeappliedtodeterminethenetpresentvalueofthelife-
cycle-costis[insertthediscountrate];
theannualoperatingandmaintenancecosts(recurrentcosts)shallbedeter
minedonthebasisofthefollowingmethodology:[insertmethodologyE.
G.Thisshouldincludefactorsthatwillbeusedfordeterminationoflife-
cycle-
costsuchascostsofoperationandmaintenance,residualvalueattheendo
feconomiclifeofGoods,majorelementsthatwillbeusedfordeterminatio
nofcostofoperationandmaintenancesuchasfuel,power,labor,sparepa
rts,etc.unitpricesofelementssuchasfuel,power,etc.,quantityofannualu
sagesuchasKmsorHoursofoperationofGoods,Formulaforcalculation
ofLCC,etc];
andthefollowinginformationisrequiredfromtenderers[insertanyinfor
mationrequiredfromtenderers,includingpricese.g.Guaranteedfuelan
d/orpowerconsumption,costoflabour,spareparts,etc].

f)  Performanceandproductivityoftheequipment:[insertoneofthefollowings]

i)

Performance and productivity of the
equipment.Anadjustmentrepresentingthecapitalizedcostofadditional
operatingcostsoverthelifeofthegoodswillbeaddedtotheTenderprice,f
orevaluationpurposesifspecifiedintheTDS33.6. Theadjustmentwillbe
evaluatedbasedonthedropintheguaranteedperformanceorefficiencyof
feredintheTenderbelowthenormof100,usingthemethodologyspecifie
dbelow.

[Insert the methodology and criteria if applicable
e.g.TheFollowingaspectscouldbeconsideredintheformulationofthism
ethodologyandcriteria: (i) Tenderpricefortheequipment;ii)Priceofspa
repartsrequiredforAAAyearsofoperations,iii)Adjustmentstotenderpr
iceforomissions,deviationsandexceptionstotechnicalandcommercial
conditionsinthetenderdocuments;iv)Capitalizedcostsavingsduetothe
equipmentefficiencyattherateof X XX(specifycurrencyandamount)for
eachYYY%(percent)abovetheminimumZZZ%(percent)efficiency,v)
CapitalizedcostfortheauxiliarypowerconsumptionatPPP(specifycurr
encyandamount)perKWforAAAyears;andvi)Applicablediscountrate
0ofBBB%.]

or

iy  Anadjustmenttoconsidertheproductivityofthegoodsofferedinth
eTenderwillbeaddedtotheTenderprice,forevaluationpurposeso
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nly,ifspecifiedinlTT33.6.Theadjustmentwillbeevaluatedbasedo
nthecostperunitoftheactualproductivityofgoodsofferedintheTe
nderwithrespecttominimumrequiredvalues,usingthemethodolo
gyspecifiedbelow.

[Insert the methodology and criteria if applicable
E.G.Theevaluationandcomparisonofresponsivetendersshallbe
basedonthetotallifecyclecostforXXXyears,perunitofoutput. Thel
ifecyclecostshallbethesumoftheinitialpurchasepriceoftheequip
mentandthecostofoperationinelectricenergyforXXXyearsofope
rationatunitcostofAAA(specifycurrencyandamount)perkwh,dis
countedtonetpresentvalueatYYYpercent.]

g) Specific additional criteria

[Otherspecificadditionalcriteriatobeconsideredintheevaluation,andth
eevaluationmethodshallbedetailedinTDS34.6][Ifspecificsustainable
procurementtechnicalrequirementshavebeenspecifiedinSectionVI
|-
Specification,eitherstatethat(i)thoserequirementswillbeevaluatedona
pass/fail(compliancebasis)orotherwise(ii)inadditiontoevaluatingthos
erequirementsonapass/fail(compliancebasis),ifapplicable,specifythe
monetaryadjustmentstobeappliedtoTenderPricesforcomparisonpurp
osesonaccountofTendersthatexceedthespecifiedminimumsustainable
procurementtechnicalrequirements.]

224, Multiple Contracts (ITT 33.4)

Multiple contracts will be permitted in accordance with ITT
33.4.TenderersareevaluatedonbasisofLotsandthelowestevaluatedtenderer
identifiedforeachLot. TheProcuringEntitywillselectoneOptionofthetwoO
ptionslistedbelowforawardofContracts.

OPTION 1

i)  IfatendererwinsonlyoneLot,thetendererwillbeawardedacontractforth
atLot,providedthetenderermeetstheEligibilityandQualificationCriteri
aforthatLot.

iy IfatendererwinsmorethanonelLot,thetenderwillbeawardedcontractsfo
rallwonLots,providedthetenderermeetstheaggregateEligibilityandQu
alificationCriteriaforalltheLots. Thetendererwillbeawardedthecombi
nationofLotsforwhichthetendererqualifiesandtheotherswillbeconside
redforawardtosecondlowestthetenderers.

OPTION 2

TheProcuringEntitywillconsiderallpossiblecombinationsofwonLots[cont
ract(s)]anddeterminethecombinationswiththelowestevaluatedprice. Tend
erswillthenbeawardedtotheTendereror Tenderersinthecombinationsprovi
dedthetenderermeetstheaggregateEligibilityandQualificationCriteriaforal
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IthewonLots.

225 AlternativeTenders
(ITT13.1)Analternativeifpermittedunder
ITT13.1,willbeevaluatedasfollows:[insert
oneofthefollowing]

“ATenderermaysubmitanalternativeTenderonlywithaTenderforthebaseca
se. TheProcuringEntityshallonlyconsiderthealternative Tendersofferedbyt
heTendererwhoseTenderforthebasecasewasdeterminedtobethelLowestEv
aluatedTender.”

or
“ATenderermaysubmitanalternativeTenderwithorwithoutaTenderfortheb
asecase. TheProcuringEntityshallconsiderTendersofferedforalternativesa
sspecifiedintheTechnicalSpecificationsofSectionV,ScheduleofRequirem
ents.AllTendersreceived,forthebasecase,aswellasalternativeTendersmeet
ingthespecifiedrequirements,shallbeevaluatedontheirownmeritsinaccord
ancewiththesameprocedures,asspecifiedinthelTT33.”

3 MARGIN OF PREFERENCE

31 IftheTDSsospecifies,theProcuringEntitywillgrantamarginofpreferenceof
15%(fifteenpercent)toTenderersofferinggoodsmanufactured,mined,extra
cted,grown,assembledorsemi-
processedinKenya.Goodsassembledorsemi-
processedinKenyashallhavealocalcontentofnotlessthan40%.

32 Themarginofpreferencewillbeappliedinaccordancewith,andsubjectto,thefollowin
gprovisions:

a) Tenderersapplyingforsuchpreferenceongoodsofferedshallprovide,as
partofthedataforqualification,suchinformation,includingdetailsofthe
goodsproducedinKenya,soastodeterminewhether,accordingtotheclas
sificationestablishedbytheProcuringEntity,aparticularcategoryofgoo
dsorgroupofgoodsqualifiesforamarginofpreference.

b) AfterTendershavebeenreceivedandreviewedbytheProcuringEntity,g
oodsofferedintheresponsiveTendersshallbeassessedtoascertaintheya
remanufactured,mined,extracted,grown,assembledorsemi-
processedinKenya.Responsivetendersshallbeclassifiedintothefollow
inggroups:

i)  GroupA:TendersofferinggoodsmanufacturedinKenya,forwhic
h(a)labour,rawmaterials,andcomponentsfromwithinKenyaacco
untformorethanforty(40)percentoftheEx-Worksprice;and
(b)theproductionfacilityinwhichtheywillbemanufacturedorasse
mbledhasbeen
engagedinmanufacturingorassemblingsuchgoodsatleastsinceth
edateofTender
Submission date;
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iy  GroupB:AllotherTendersofferingGoodsmanufacturedinKenya;
i)  GroupC:TendersofferingGoodsmanufacturedoutsideKenyatha
thavebeenalreadyimportedorthatwillbeimported.

¢) TofacilitatethisclassificationbytheProcuringEntity,theTenderershallc
ompletewhicheverversionofthePriceSchedulefurnishedintheTender
Documentsisappropriate.IncorrectclassificationmayrendertheTender
non-
responsiveasnoreclassificationwillbepermittedafterTenderopening. T
enderersshallprovidecorrectinformationespeciallywithrespecttodutie
s,taxesetc.paidonpreviouslyimportedGoodsandpercentageoflocallab
our,materialsandcomponentsforGoodsmanufacturedinKenyaasanyfa
Iseinformationwhichcannotbesupportedbydocumentationmayrender
theTendernon-
responsivebesidesothersanctionsforprovidingfalsifiedinformation.

d) TheProcuringEntitywillfirstreviewtheTenderstoconfirmtheappropria
tenessoftheTendergroupclassificationtowhichTenderersassignedthei
rTendersinpreparingtheirTenderFormsandPriceSchedules.

e) AllevaluatedTendersineachgroupwillthenbecomparedtodetermineth
elowestevaluatedTenderofeachgroup.Suchlowestevaluated Tenderss
hallbecomparedwitheachotherandifasaresultofthiscomparisonaTend
erfromGroupAorGroupBisthelowest,itshallbeselectedfortheaward.

f)  Ifasaresultoftheprecedingcomparison,thelowestevaluatedTenderisaT
enderfromGroupC,allTendersfromGroupCshallbefurthercomparedw
iththelowestevaluated TenderfromGroupAafteraddingtotheevaluated
priceofgoodsofferedineachTenderfromGroupC,forthepurposeofthisf
urthercomparisononly,anamountequalto15%(fifteenpercent)oftheres
pectiveCIPTenderpriceforgoodstobeimportedandalreadyimportedgo
ods.Bothpricesshallincludeunconditionaldiscountsandbecorrectedfo
rarithmeticalerrors.IftheTenderfromGroupAisthelowest,itshallbesel
ectedforaward.Ifnot,thelowestevaluated TenderfromGroupCshallbes
electedasperparagraph(e)above.”

4. Post-Qualification of Tenderers (ITT 37)
[NoteforProcuringEntitytobedeletedbeforeissuingthetenderdocuments.

ThisSTDforProcurementofGoodsassumesthatnoPrequalificationhastake
nplacebeforetendering. However,ifaPrequalificationprocessisundertaken
,theQualificationCriteriastipulatedinthisSectionlll, EvaluationandQualifi
cationCriteriamustbeupdatedtoensurethattheTendererandanySub-

SuppliersshallmeetorcontinuetomeettheCriteriausedatthetimeofPrequali

fication.]
41 Post-Qualification Criteria (ITT 37.1)

Incasethetenderwasnotsubjecttopre-

qualification,thetenderthathasbeendeterminedtobethelowestevaluatedten
derershallbeconsideredforcontractaward,subjecttomeetingeachofthefollo
wingconditions(postqualificationCriteriaappliedonaGO/NOGObasis).Th

41




42

eProcuringEntityshallcarryoutthepost-
qualificationoftheTendererinaccordancewithl TT37,usingonlytherequire
mentsspecifiedherein.Requirementsnotincludedinthetextbelowshallnotbe
usedintheevaluationoftheTenderer'squalifications. Theminimumqualificat
ionrequirementsformultiplecontractswillbethesumoftheminimumrequire
mentsforrespectiveindividualcontracts,unlessotherwisespecified.

[NoteforProcuringEntitytobedeletedbeforeissuingthetenderdocuments.
Selectrequirements(criteria)forpostqualificationfrombelowasrelevantand
appropriateforthenature,sizeandtypeofGoodsandServicestobeprocured.
Generally,forprocurementofGoods,unlessthevalueoftheitemisverylarge,t
hecriteriaforassessmentofManufacturer'stechnicalcapabilityshouldalwa
ysbeconsideredmoreimportantthanitsfinancialresources.Forverysmallva
lueitems,thecriteriaforfinancialcapabilitymayevenbeomitted)].

If the Tenderer is a manufacturer

a) FinancialCapability

i)  TheTenderershalldemonstratethatithasaccessto,orhasavailable,liquid
assets,unencumberedrealassets,linesofcredit,andotherfinancialmean
s(independentofanycontractualadvancepayment)sufficienttomeetthe
supplycashflowofKenyaShillings

[orequivalent].
iy MinimumaverageannualsupplyturnoverofKenyaShillings
[inser
tamount,specifyafigureabout?. StimesthetotalTenderprice) ] orequiva
lentcalculatedastotalcertifiedpaymentsreceivedforcontractsofgoods
manufacturedandsuppliedwithinthelast

[inser
tnumberofyears).Incaseofmultiplecontracts,limitationwillbeplacedo
nthenumberofitem(s)thatwillbeawardedtotheTenderer.

b) Experience and Technical Capacity

TheTenderershallfurnishdocumentaryevidencetodemonstratethatitmeetst
hefollowingexperiencerequirement(s)usingtheformprovidedinSectionlV.
IncasetheTendererisalV,experienceanddemonstratedtechnicalcapacityof
onlytheJVshallbetakenintoaccountandnotofindividualmembersnortheirin
dividualexperience/capacitywillbeaggregatedunlessallmembersoftheJVh
avebeenmanufacturingandsupplyingGoodsofferedintheTendertothesame
technology,processing,design,materials,specifications,modelnumber,etc.
inallrespectssuchthatGoodsmanufacturedhavethesamefunctionalcharacte
ristics,performanceparameters,outputsandotherguaranteesandfullyinterc

hangeablewhichshallbedocumentedalongwithotherrequireddocumentsde
monstratingcapacitytothesatisfactionoftheProcuringEntityincaseindividu
almembersclaimexperience.Otherwise,documentsevidencingexperiencea
ndtechnicalcapacityshallbeinthenameoftheJVthatsubmittedtheTender.W
herevertheWords*“‘SimilarGoods ’havebeenuseditincludesupgrades,latest
andimprovedversionsormodelsofsimilarspecificationsandtechnology.Ref
er to Form Exp-1 to provide the required information.
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[listtherequirement(s),includingexperienceinsuccessfullyimplementingsu
stainableprocurementrequirements, ifspecifiedinthetenderdocument.] Sa
mples of Experience Requirements:

i)

i)

TheTenderershallbemanufacturingsimilarGoodsforthelast

(sp
ecifythenumberofyearstocoverasufficientlylongperiodrangingfrom?2t
o5yearsdependingupontheGoodstobeprocured).

TheTenderershallfurnishdocumentaryevidencetodemonstratesuccessfulcom
pletionofatleast

(Insertnumber)ofcontractsofsimilarGoodsinthelast
(specifynumber)eachcontractcostingatleastKenyashil

lings equivalentandinvolvingasupplyofatleast pe
rcentageofrequiredquantity(usuallythepercentageisabout70-
80%)insomecaseswhereProcuringEntityrequiresdeliveriesinaschedul
edmanneroveraspecifiedtime,includeitem(iii)below.

(Optional) Theinstalledcapacitytomanufacture
numberofit
ems(specifytherelevantitemnumber)shallnotbelessthan unitsper

(specifywe

ekormonth).

(Optional)Documentary Evidence of Usage of Goods (When
appropriate)

TheTenderershallfurnishdocumentaryevidencesatisfactorytotheProc
uringEntitytodemonstratethatsimilarGoodsasofferedinthe Tenderhav
ebeeninsuccessfuluseoroperationforthelast
_years.IftheTendererisalV,theevidenceofdemonstratedusageofGood
ssuppliedinthepastshallbeinthenameofthelV.

If Tenderer is a Supplier:

IfaTendererisaSupplierofferingtheGoodsonbehalfoforfromaManufacture
runderManufacturer'sAuthorizationForm(SectionlV,TenderingForms),th
eManufacturershalldemonstratetheabovequalifications4.2(b)(1),(i1),and(ii
i)andtheTenderershalldemonstrateitmeetsthefollowingcriteria.

i)

ii)

TheTenderershalldemonstratethatithasaccessto,orhasavailable,liquida
ssets,unencumberedrealassets,linesofcredit,andotherfinancialmeans(i
ndependentofanycontractualadvancepayment)sufficienttomeetthesup
plycashflowofKenyaShillings

MinimumaverageannualsupplyturnoverofKenyaShillings

[i
nsertamount]orequivalentcalculatedastotalcertifiedpaymentsreceive
dforcontractsinprogressand/orcompletedwithinthelast[insertofyear]
years,dividedby[insertnumberofyears]years.

Hassatisfactorilyandsubstantiallycompletedatleast

(spec
iIfynumber)contract(s)ofasimilarnatureeitherwithinKenya,theEastAfr
icanCommunityorabroad,asaprimesupplierorajointventuremember,e
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4.6.

achofaminimumvalueinKenyashillings

equivalent.
History of non-performing contracts:

Tenderer(Supplieror/andmanufacturer,andeachmemberofJVincasetheTe
ndererisaJV,shalldemonstratethatNon-
performanceofacontractdidnotoccurasaresultofthedefaultoftheTenderer,
manufacturerorthememberofJVasthecasemaybe,inthelast
(specifyyears).The
required information shall be furnished as per form CON-2].

Pending Litigation

Financialpositionandprospectivelong-
termprofitabilityoftheSingleTenderer,andinthecasetheTendererisalV,ofe
achmemberoftheJV,shallremainsoundaccordingtocriteriaestablishedwith
respecttoFinancialCapabilityunderparagraphl(i)aboveassumingthatallpe
ndinglitigationwillberesolvedagainstthe Tenderer. Tenderershallprovidein
formationonpendinglitigationsasperFormCON-2.

Litigation History

Thereshallbenoconsistenthistoryofcourt/arbitralawarddecisionsagainstth
eTenderer,inthelast (Speci

ye(aés NAIIpartlestothecontractshalIfurnlshthelnformatlonont erelatedFor
m -
2)aboutany|itigationorarbitrationresuItingfromcontractscompIetedorong
0|ngunder|tsexecutionoverthe%earsspeci ed.Aconsistenthistoryofawards
againsttheTendereroranymemberofaJVmayresultinrejectionofthetender.
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SECTION IV - TENDERING FORMS

FormofTenderTendererinformationFormTendererJVMembersinformationFor
m
PriceSchedule:GoodsManufacturedOutsideKenya,tobelmportedPriceSchedule:
GoodsManufacturedOutsideKenya,alreadyimportedPriceSchedule:GoodsManu
facturedinKenyaPriceandCompletionSchedule —
RelatedServicesFormofTenderSecurity —
DemandGuaranteeFormofTenderSecurity(TenderBond)

Form of Tender-Securing Declaration Manufacturer’s Authorization Form
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FORM OF TENDER
INSTRUCTIONS TOTENDERERS

i)  TheTenderermustpreparethisFormofTenderonstationerywithitsletterhea
dclearlyshowingtheTenderer'scompletenameandbusinessaddress.

iy AllitalicizedtextistohelpTendererinpreparingthisform.

iii)  TenderermustcompleteandsignCERTIFICATEOFINDEPENDENTTEND
ERDETERMINATIONandtheSELFDECLARATIONOFTHETENDERER
attachedtothisFormofTender.

DateofthisTendersubmission.............. [insertdate(asday,monthandyear)ofTe
ndersubmission] TenderNameandIdentification..................... [insertidentifica
tion]AlternativeNoO. .........cccoooiiiieiie e [insertidentificationNoifthisi

saTenderforanalternative]

TO! [Insert complete name of Procuring Entity]

a)  Noreservations:Wehaveexaminedandhavenoreservationstothe Tenderin
gdocument,includingAddendaissuedinaccordancewithlnstructionstotend
erers(ITT7);

b)  Eligibility:Wemeettheeligibilityrequirementsandhavenoconflictofinteres
tinaccordancewithITT3;

¢)  Tender/Proposal-
SecuringDeclaration:Wehavenotbeensuspendednordeclaredineligibleb

ytheProcuringEntitybasedonexecutionofaTender-SecuringDeclaration.
or
Proposal-Securing Declaration in Kenya in accordance with ITT3.6;

d)  Conformity:WeoffertosupplyinconformitywiththeTenderingdocumenta
ndinaccordancewiththeDeliverySchedulesspecifiedintheScheduleofRequ
irementsthefollowingGoods:[insertabriefdescriptionoftheGoodsandRela
tedServices];

e)  TenderPrice:ThetotalpriceofourTender,excludinganydiscountsofferedin
item(f)belowis:

Optionl,incaseofonelot: Totalpriceis:[insertthetotalpriceoftheTenderinw
ordsandficures,indicatingthevariousamountsandtherespectivecurrencies

L

or

Option2,incaseofmultiplelots:(a) Totalpriceofeachlot[insertthetotalpriceo
feachlotinwordsandfigures,indicatingthevariousamountsandtherespectiv
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f)

9)

(h)

)

K)

ecurrencies];and(b) Totalpriceofalllots(sumofalllots)[insertthetotalpriceo
falllotsinwordsandfigures,indicatingthevariousamountsandtherespective
currencies];

Discounts: Thediscountsofferedandthemethodologyfortheirapplicationar

i)  The discounts offered are:[Specify in detail each discount offered.]

iy Theexactmethodofcalculationstodeterminethenetpriceafterapplicatio
nofdiscountsareshownbelow:[Specifyindetailthemethodthatshallbeu
sedtoapplythediscounts];

TenderValidityPeriod:OurTendershallbevalidfortheperiodspecifiedinT
DS17.1(asamended,ifapplicable)fromthedatefixedfortheTendersubmissi
ondeadlinespecifiedinTDS21.1(asamended,ifapplicable),anditshallremai
nbindinguponusandmaybeacceptedatanytimebeforetheexpirationofthatpe
riod;

PerformanceSecurity:IfourTenderisaccepted,wecommittoobtaina
performancesecurityinaccordancewiththeTenderingdocument;

OneTenderpertenderer:WearenotsubmittinganyotherTender(s)asanindi
vidualtenderer,andwearenotparticipatinginanyotherTender(s)asaJointVe

nturemember,orasasubcontractor,andmeettherequirementsofl TT3.9,othe

rthanalternative Tenderssubmittedinaccordancewithl TT12;

SuspensionandDebarment:We,alongwithanyofoursubcontractors,suppl
iers,consultants,manufacturers,orserviceprovidersforanypartofthecontrac
t,arenotsubjectto,andnotcontrolledbyanyentityorindividualthatissubjectto
,atemporarysuspensionoradebarmentimposedbytheProcuringEntity.Furth
er,wearenotineligibleundertheKenyalawsorofficialregulationsorpursuantt
oadecisionoftheUnitedNationsSecurityCouncil;

State-
ownedenterpriseorinstitution:[selecttheappropriateoptionanddeletethe
other][Wearenotastate-ownedenterpriseorinstitution]/[ Weareastate-
ownedenterpriseorinstitutionbutmeettherequirementsofITT3.7];

Commissions,gratuities,fees:Wehavepaid,orwillpaythefollowingcommi
ssions,gratuities,orfeeswithrespecttothe Tenderingprocessorexecutionoft

heContract:[insertcompletenameofeachRecipient,itsfulladdress,thereaso
nforwhicheachcommissionorgratuitywaspaidandtheamountandcurrency
ofeachsuchcommissionorgratuity]

Name of Recipient Address Reason Amount
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(Ifnonehasbeenpaidoristobepaid,indicate“none.”)

m)  BindingContract:WeunderstandthatthisTender,togetherwithyourwritten
acceptancethereofincludedinyourLetterofAcceptance,shallconstituteabin
dingcontractbetweenus,untilaformalcontractispreparedandexecuted;

n)  ProcuringEntityNotBoundtoAccept:Weunderstandthatyouarenotboun
dtoacceptthelowestevaluatedcostTender,theBestEvaluated Tenderoranyot
herTenderthatyoumayreceive;and

o) FraudandCorruption:Weherebycertifythatwehavetakenstepstoensureth
atnopersonactingforusoronourbehalfengagesinanytypeofFraudandCorru
ption.

®  CodeofEthicalConduct:WeundertaketoadherebytheCodeofEthicsforPer
sonsParticipatinginPublicProcurementandAssetDisposal,copyavailablefr
om (specifywebsite)duringtheprocurementprocessandth
eexecutionofanyresultingcontract.

@  Collusivepractices:Weherebycertifyandconfirmthatthetenderisgenuine,n
on-
collusiveandmadewiththeintentionofacceptingthecontractifawarded. Toth
iseffectwehavesignedthe““CertificateofIndependenttenderDetermination”
attachedbelow.

®  We,theTenderer,havecompletedfullyandsignedthefollowingFormsaspart
ofourTender:

a) Tenderer'sEligibility;Confidential BusinessQuestionnaire—
toestablishwearenotinanyconflicttointerest.

b) CertificateofIndependentTenderDetermination—
todeclarethatwecompletedthetenderwithoutcolludingwithothertende
rers.

c) Self-DeclarationoftheTenderer—
todeclarethatwewill,ifawardedacontract,notengageinanyformoffraud
andcorruption.

d) DeclarationandcommitmenttotheCodeofEthicsforPersonsParticipati
nginPublicProcurementandAssetDisposal.
Further,weconfirmthatwehavereadandunderstoodthefullcontentandscopeoffraud
andcorruptionasinformedin“Appendix1-
FraudandCorruption”attachedtotheFormofTender.

Name ofthetenderer:*[insertcompletenameofthetenderer]

NameofthepersondulyauthorizedtosigntheTenderonbehalfofthetenderer:
**[insertcompletenameofpersondulyauthorizedtosigntheTender]

TitleofthepersonsigningtheTender:[insertcompletetitleofthepersonsigningtheT
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ender]Signatureofthepersonnamedabove:[insertsignatureofpersonwhosename
andcapacityareshownabove]Datesigned[insertdateofsigning]dayof[insertmonth

],[insertyear]

*:InthecaseoftheTendersubmittedbyaJointVenturespecifythenameoftheJointVent
ureastenderer.

**:PersonsigningtheTendershallhavethepowerofattorneygivenbythetenderer. T
hepowerofattorneyshallbeattachedwiththeTenderSchedules.
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CERTIFICATE OF INDEPENDENT TENDER DETERMINATION

|,theundersigned,insubmittingtheaccompanyingLetterofTendertothe_

[NameofProc
uringEntity]for:

[Nameandnu
mberoftender]inresponsetotherequestfortendersmadeby:

[NameofTend

erer]doherebymakethefollowingstatementsthatlcertifytobetrueandcompleteine
veryrespect:

| certify, on behalf of [Name
of Tenderer]that:

1 ThavereadandlunderstandthecontentsofthisCertificate;

2. IunderstandthattheTenderwillbedisqualifiedifthisCertificateisfoundnottobe
trueandcompleteineveryrespect;

3. lamtheauthorizedrepresentativeoftheTendererwithauthoritytosignthisCerti
ficate,andtosubmittheTenderonbehalfoftheTenderer;

4. ForthepurposesofthisCertificateandthe Tender,lunderstandthattheword“co
mpetitor”’shallincludeanyindividualororganization,otherthantheTenderer,
whetherornotaffiliatedwiththeTenderer,who:

a)  hasbeenrequestedtosubmitaTenderinresponsetothisrequestfortenders;

by  couldpotentiallysubmitatenderinresponsetothisrequestfortenders,base
dontheirqualifications,abilitiesorexperience;

5. TheTendererdisclosesthat[checkoneofthefollowing,asapplicable]:

a)  TheTendererhasarrivedattheTenderindependentlyfrom,andwithoutco
nsultation,communication,agreementorarrangementwith,anycompetit
or;

b) theTendererhasenteredintoconsultations,communications,agreements
orarrangementswithoneormorecompetitorsregardingthisrequestforten
ders,andtheTendererdiscloses,intheattacheddocument(s),completedet
ailsthereof,includingthenamesofthecompetitorsandthenatureof,andre
asonsfor,suchconsultations,communications,agreementsorarrangeme
nts;

6.  Inparticular,withoutlimitingthegeneralityofparagraphs(5)(a)or(5)(b)above,
therehasbeennoconsultation,communication,agreementorarrangementwith
anycompetitorregarding:

a)  prices;
b)  methods,factorsorformulasusedtocalculateprices;
¢) theintentionordecisiontosubmit,ornottosubmit,atender;or
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d) thesubmissionofatenderwhichdoesnotmeetthespecificationsofthereque
stforTenders;exceptasspecificallydisclosedpursuanttoparagraph(5)(b)
above;

Inaddition,therehasbeennoconsultation,communication,agreementorarrang
ementwithanycompetitorregardingthequality,quantity,specificationsordeliv
eryparticularsoftheworksorservicestowhichthisrequestfortendersrelates,exc
eptasspecificallyauthorizedbytheprocuringauthorityorasspecificallydisclose
dpursuanttoparagraph(5)(b)above;

thetermsoftheTenderhavenotbeen,andwillnotbe, knowinglydisclosedbytheT
enderer,directlyorindirectly,toanycompetitor,priortothedateandtimeoftheof
ficialtenderopening,oroftheawardingoftheContract,whichevercomesfirst,un

lessotherwiserequiredbylaworasspecificallydisclosedpursuanttoparagraph(
5)(b)above.

Name

Title

Date

[Name,titleandsignatureofauthorizedagentofTendererandDate]
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SELF-DECLARATIONFORMS

FORM SD1

SELF DECLARATION THAT THE PERSON/TENDERER IS NOT
DEBARRED IN THE MATTER OF THE PUBLIC
PROCUREMENT AND ASSET DISPOSAL ACT 2015.

I ettt ettt h ettt e e bt e bt et e et eeneeenees of Post Office
BOX. oo being a resident
OF e in the Republic
Of e do hereby make a statement as follows:-

1 THAT 1 am the Company Secretary/ Chief Executive/Managing

Director/Principal Officer/Director
OF e (insert name of the Company) who is
a Bidder in respect of Tender NO.....ccociiiiiiiiiiiiiiieen,
{0 PR (insert
tendertitle/description) for.........cccocviiiiiviii i, (insert name of the
Procuring entity) and duly authorized and competent to make this
statement.

2. THAT the aforesaid Bidder, its Directors and subcontractors have not
been debarred from participating in procurement proceeding under Part
IV of the Act.

3 THAT what is deponed to herein above is true to the best of my
knowledge, information and belief.

..................................................

(Title) (Signature) (ijate)

Bidder Official
Stamp
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FORM SD2

SELFDECLARATIONTHATTHEPERSON/TENDERERWILLNOTENGA
GEINANYCORRUPTORFRAUDULENTPRACTICE

Ly P Of P.O.BOX...cuiiiiiiiiiiiiiieec e being
a ~resident OF e
intheRepublicof..........ccccoo i do hereby make a statementasfollows:-

1 THATIamtheChiefExecutive/ManagingDirector/Principal Officer/Directorof...
U U O OO RPURPURPRRRN (115121 g (aF=104 (10
theCompany)whoisaBidderinrespectof TenderNo...........ccccccvevievie e,

................. for..cccoevvieviiiieeeeee (Insert tender title/description)
L0 RS
(insertnameoftheProcuringentity)anddulyauthorizedandcompetenttomakethiss
tatement.

2. THATtheaforesaidBidder,itsservantsand/oragents/subcontractorswillnotengag
einanycorruptorfraudulentpracticeandhasnotbeenrequestedtopayanyinduceme
nttoanymemberoftheBoard,Management,Staffand/oremployeesand/oragentsof
.......................... (insertnameoftheProcuringentity)whichistheprocuringen

3. THATtheaforesaidBidder,itsservantsand/oragents/subcontractorshavenotoffer
edanyinducementtoanymemberoftheBoard,Management,Staffand/oremployee
sand/oragentsof.......................... (nameoftheprocuringentity).

4. THATtheaforesaidBidderwillnotengage/hasnotengagedinanycorrosivepractice
withotherbiddersparticipatinginthesubjecttender.

5. THATwhatisdeponedtohereinaboveistruetothebestofmyknowledgeinformatio
nandbelief.

.........................................................

........................ (Title) (Signature)

Bidder’s Official Stamp
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DECLARATION AND COMMITMENT TO THE CODE OF ETHICS

USSR

(Person) on behalf of
(Name of the
Business/Company/FirmM)........c.cooveiieiiieie e declarethat

IhavereadandfullyunderstoodthecontentsofthePublicProcurement&AssetDisposal A
ct,2015,RegulationsandtheCodeofEthicsforpersonsparticipatinginPublicProcuremen
tandAssetDisposalandmyresponsibilitiesundertheCode.

IdoherebycommittoabidebytheprovisionsoftheCodeofEthicsforpersonsparticipatingi
nPublicProcurementandAssetDisposal.

Name of Authorized
] [0 =L (o] V2SSOSR

...................

mail.......ooooeiiiii

Name of
tNEFIM/COMPANY ...ttt ettt e eveeean s :
Date

(Company Seal/RubberStampwhereapplicable)

WitnessName....................
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APPENDIX 1- FRAUD AND CORRUPTION

(Appendix 1 shall notbemodified)

1.

11

21

22

Purpose

TheGovernmentofKenya'sAnti-
CorruptionandEconomicCrimelawsandtheirsanction'spoliciesandprocedu
res,PublicProcurementandAssetDisposal Act(no.330f2015)anditsRegulati
on,andanyotherKenya'sActsorRegulationsrelatedtoFraudandCorruption,a
ndsimilaroffences,shallapplywithrespecttoPublicProcurementProcessesa
ndContractsthataregovernedbythelawsofKenya.

Requirements

TheGovernmentofKenyarequiresthatallpartiesincludingProcuringEntities
, Tenderers,(applicants/proposers),Consultants,ContractorsandSuppliers;a
nySub-contractors,Sub-
consultants,ServiceprovidersorSuppliers;anyAgents(whetherdeclaredorn
ot);andanyoftheirPersonnel,involvedandengagedinprocurementunderKen
ya'sLawsandRegulation,observethehigheststandardofethicsduringtheproc
urementprocess,selectionandcontractexecutionofallcontracts,andrefrainfr
omFraudandCorruptionandfullycomplywithKenya'slawsandRegulationsa
sperparagraphsl.labove.

Kenya’s
publicprocurementandassetdisposalact(no.330f2015)underSection66desc
ribesrulestobefollowedandactionstobetakenindealingwithCorrupt,Coerci
ve,Obstructive,CollusiveorFraudulentpractices,andConflictsofInterestinp
rocurementincludingconsequencesforoffencescommitted. Afewoftheprovi
sionsnotedbelowhighlightKenya'spolicyofnotoleranceforsuchpracticesan
dbehavior:

1)

apersontowhomthisActappliesshallnotbeinvolvedinanycorrupt,coerc

ive,obstructive,collusiveorfraudulentpractice;orconflictsofinterestinanypr
ocurementorassetdisposalproceeding;

2

3

4

Apersonreferredtoundersubsection(1)whocontravenestheprovisions

ofthatsub-sectioncommitsanoffence;

Withoutlimitingthegeneralityofthesubsection(1)and(2),thepersonshallbe—

a)  disqualifiedfromenteringintoacontractforaprocurementorassetdisposal
proceeding;or

b)  ifacontracthasalreadybeenenteredintowiththeperson,thecontractshallbe
voidable;

Thevoidingofacontractbytheprocuringentityundersubsection(7)does

notlimitanylegalremedytheprocuringentitymayhave;

AnemployeeoragentoftheprocuringentityoramemberoftheBoardorco

mmitteeoftheprocuringentitywhohasaconflictofinterestwithrespectto

aprocurement:-

a)  shallnottakepartintheprocurementproceedings;

b)  shallnot,afteraprocurementcontracthasbeenenteredinto,takepart
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6)

inanydecisionrelatingtotheprocurementorcontract;and

¢) shallnotbeasubcontractorforthebiddertowhomwasawardedcontr
act,oramemberofthegroupofbidderstowhomthecontractwasawa
rded,butthesubcontractorappointedshallmeetalltherequirements
ofthisAct.

Anemployee,agentormemberdescribedinsubsection(1)whorefrainsfr
omdoinganythingprohibitedunderthatsubsection,butforthatsubsectio
n,wouldhavebeenwithinhisorherdutiesshalldisclosetheconflictofinter
esttotheprocuringentity;

Ifapersoncontravenessubsection(1)withrespecttoaconflictofinterestd
escribedinsubsection(5)(a)andthecontractisawardedtothepersonorhis
relativeortoanotherpersoninwhomoneofthemhadadirectorindirectpec
uniaryinterest,thecontractshallbeterminatedandallcostsincurredbythe
publicentityshallbemadegoodbytheawardingofficer.Etc.

IncompliancewithKenya'slaws,regulationsandpoliciesmentionedabove,the
ProcuringEntity:

a)

Definesbroadly,forthepurposesoftheaboveprovisions,thetermssetforth
belowasfollows:

i)  “corruptpractice’istheoffering,giving,receiving,orsoliciting,dire
ctlyorindirectly,ofanythingofvaluetoinfluenceimproperlytheacti
onsofanotherparty;

i) “fraudulentpractice”isanyactoromission,includingmisrepresent
ation,thatknowinglyorrecklesslymisleads,orattemptstomislead,
apartytoobtainfinancialorotherbenefitortoavoidanobligation;

iii)  “collusivepractice”’isanarrangementbetweentwoormorepartiesd
esignedtoachieveanimproperpurpose,includingtoinfluenceimpr
operlytheactionsofanotherparty;

iv) “coercivepractice”isimpairingorharming,orthreateningtoimpair
orharm,directlyorindirectly,anypartyorthepropertyofthepartytoi
nfluenceimproperlytheactionsofaparty;

v) “obstructivepractice”is:

deliberatelydestroying,falsifying,altering,orconcealingofevi
dencematerialtotheinvestigationormakingfalsestatementstoi
nvestigatorsinordertomateriallyimpedeinvestigationbyPubli
cProcurementRegulatoryAuthority(PPRA)oranyotherappro
priateauthorityappointedbyGovernmentofKenyaintoallegati
onsofacorrupt,fraudulent,coercive,orcollusivepractice;and/o
rthreatening,harassing,orintimidatinganypartytopreventitfro
mdisclosingitsknowledgeofmattersrelevanttotheinvestigatio
norfrompursuingtheinvestigation;or

actsintendedtomateriallyimpedetheexerciseofthePPRA'sort
heappointedauthority'sinspectionandauditrightsprovidedfor
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underparagraph?2.3e.below.

by  Definesmorespecifically,inaccordancewiththeaboveprocurementAct
provisionssetforthforfraudulentandcollusivepracticesasfollows:

"fraudulentpractice"includesamisrepresentationoffactinordertoinflue
nceaprocurementordisposalprocessortheexerciseofacontracttothedet
rimentoftheprocuringentityorthetendererorthecontractor,andincludes
collusivepracticesamongsttendererspriortooraftertendersubmissiond
esignedtoestablishtenderpricesatartificialnon-
competitivelevelsandtodeprivetheprocuringentityofthebenefitsoffree
andopencompetition.

c) Rejectsaproposalforaward10facontractifPPRAdeterminesthattheﬁr
morindividualrecommendedforaward,anyofitspersonnel,oritsagents,
oritssub-consultants,sub-
contractors,serviceproviders,suppliersand/ortheiremployees,has,dire
ctlyorindirectly,engagedincorrupt,fraudulent,collusive,coercive,oro
bstructivepracticesincompetingforthecontractinquestion;

d)  PursuanttotheKenya'sabovestatedActsandRegulations,maysanctiono
rdebarorrecommendtoappropriateauthority(ies)forsanctioningandde
barmentofafirmorindividual,asapplicableunderthe ActsandRegulatio
ns;

e)  RequiresthataclausebeincludedinTenderdocumentsandRequestforPr
oposaldocumentsrequiring(i) Tenderers(applicants/proposers),Consu
Itants,Contractors,andSuppliers,andtheirSub-contractors,Sub-
consultants,Serviceproviders,Suppliers,Agentspersonnel,permittheP
PRAoranyotherappropriateauthorityappointedbyGovernmentofKen

yatoinspectzalIaccounts,recordsandotherdocumentsrelatingtothepro
curementprocess,selectionand/orcontractexecution,andtohavethema
uditedbyauditorsappointedbythePPRAoranyotherappropriateauthori
tyappointedbyGovernmentofKenya;and

f)  PursuanttoSection62oftheaboveAct,requiresApplicants/Tenderersto
submitalongwiththeirApplications/Tenders/Proposalsa‘“Self-
DeclarationForm”asincludedintheprocurementdocumentdeclaringth
attheyandallpartiesinvolvedintheprocurementprocessandcontractexe
cutionhavenotengaged/willnotengageinanycorruptorfraudulentpracti
Ces.

1Fortheavoidanceofdoubt,aparty'sineligibiIitytobeawardedacontractshalIinc
lude,withoutlimitation,(i)applyingforpre-
qualification,expressinginterestinaconsultancy,andtendering, eitherdirectlyor
asanominatedsub-
contractor,nominatedconsultant,nominatedmanufacturerorsupplier,ornomin
atedserviceprovider,inrespectofsuchcontract,and(ii)enteringintoanaddendu
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moramendmentintroducingamaterialmodificationtoanyexistingcontract.

2InspectionsinthiscontextusualIyareinvestigative(i.e.,forensic)innatu re.Theyin
volvefact-
findingactivitiesundertakenbythelnvestigatingAuthorityorpersonsappointedbyt
heProcuringEntitytoaddressspecificmattersrelatedtoinvestigations/audits,such
asevaluatingtheveracityofanallegationofpossibleFraudandCorruption,throug
htheappropriatemechanisms.Suchactivityincludesbutisnotlimitedto:accessing
andexaminingafirm'sorindividual'sfinancialrecordsandinformation,andmakin
gcopiesthereofasrelevant;accessingandexamininganyotherdocuments,dataand
information(whetherinhardcopyorelectronicformat)deemedrelevantfortheinve
stigation/audit,andmakingcopiesthereofasrelevant;interviewingstaffandotherr
elevantindividuals;performingphysicalinspectionsandsitevisits;andobtainingt
hirdpartyverificationofinformation.
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TENDERER INFORMATION FORM

[ThetenderershallfillinthisForminaccordancewiththeinstructionsindicatedbelow.N
oalterationstoitsformatshallbepermittedandnosubstitutionsshallbeaccepted.]

Date: . [insertdate(asday,monthandyear)ofT
endersubmission]

Tender Name and Identification:...................c.ccooee [Insert identification
Alternative

NO. e [insertidentificationNoifthisisaTenderforanalternative] P
age of pages

1. Tenderer’s Name [insert Tenderer’s legal name]

2. In case of JV, legal name of each member: [insert legal name of each
member in JV]

3. Tenderer’s actual or intended country of registration: [insert actual or
intended country of registration]

4. Tenderer’s year of registration: [insert Tenderer’s year of registration]

5. Tenderer’s Address in country of registration: [insert Tenderer’s legal
address in country of registration]

6. Tenderer’s Authorized Representative Information
Name: [insert Authorized Representative’s name]
Address: [insert Authorized Representative’s Address]

Telephone/Fax numbers: [insert Authorized Representative’s telephone/fax
numbers]

Email Address: [insert Authorized Representative’s email address]

7. Attached are copies of original documents of [check the box(es) of the
attached original documents]

[0 For Kenyan Tenderers a current tax clearance certificate or tax
exemption certificate issued by the Kenya Revenue Authority in accordance
with ITT 3.14.

ClArticles of Incorporation (or equivalent documents of constitution or
association), and/or documents of registration of the legal entity named above,
in accordance with ITT 3.4.

1 Incase of JV, letter of intent to form JV or JV agreement, in accordance
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with ITT 3.1.

[J In case of state-owned enterprise or institution, in accordance with ITT
4.6 documents establishing:

(i) Legal and financial autonomy
(if) Operation under commercial law

(ii1) Establishing that the tenderer is not under the supervision of the Procuring
Entity

2. Included are the organizational chart, a list of Board of Directors, and the
beneficial ownership.

61




TENDERER’S ELIGIBILITY- CONFIDENTIAL
BUSINESSQUESTIONNAIREFORM

a)  Instruction toTenderer

TenderisinstructedtocompletetheparticularsrequiredinthisForm,oneformforeac
hentityifTenderisaJV.Tendererisfurtherremindedthatitisanoffencetogivefalsein
formationonthisForm.

A. Tenderer’s details

ITEM DESCRIPTION
1 | Name of the Procuring Entity

Name of the Tenderer
3 | Full Address and Contact Details of the
Tenderer.

N

Country

City

Location

Building

Floor

Postal Address
Name and email of
contact person.

Nogk~owhE

4 | Reference Number of the Tender

5 | Date and Time of Tender Opening

6 | Current Trade License No and Expiring
date

7 | Maximum value of business which the
Tenderer handles.

General and Specific Details
b)  Sole Proprietor, provide the following details.

Name in full

Age Nationality

Country of Origin



Citizenship

c)  Partnership, provide the following details.

Names of | Nationality Citizenship | % Shares
Partners owned

1

2

3

@ Registered Company, provide the following details.

i) Private or public Company

iy State the nominal and issued capital of the Company-

Nominal Kenya Shillings (Equivalent) ...
Issued Kenya Shillings (Equivalent) .

iii) Give details of Directors as follows.

Names of Director Nationality Citizenship %  Shares
owned
1
2
3

© DISCLOSURE OF INTEREST- Interest of the Firm in the Procuring Entity.

(i) Are there any person/persons in ............... (Name of Procuring Entity)

who has an interest or
relationship in this firm? Yes/No...........................

If yes, provide details as follows.

Names of Person Designation in Interest or
the  Procuring Relationship
Entity with Tenderer
1
2
3
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(i) Conflict of interest disclosure

Type of Conflict

Disclosure
YES OR
NO

If YES provide
details of the
relationship with
Tenderer

Tenderer is directly or
indirectly controlled by
or is under common
control with another
tenderer.

Tenderer receives or has
received any direct or
indirect subsidy from
another tenderer.

Tenderer has the same
legal representative as

another tenderer

Tender has a
relationship with
another tenderer,

directly or through
common third parties
that puts it in a position
to influence the tender
of another tenderer, or
influence the decisions
of the Procuring Entity
regarding this tendering
process.

Any of the Tenderer’s
affiliates participated as
a consultant in the
preparation of the
design or technical
specifications of the
works that are the
subject of the tender.

Tenderer would be
providing goods, works,
non-consulting services
or consulting services
during implementation
of the contract specified
in this Tender
Document.

Tenderer has a close




Type of Conflict

Disclosure
YES OR
NO

If YES provide
details of the
relationship with
Tenderer

business or family
relationship  with a
professional staff of the
Procuring Entity who
are directly or indirectly
involved in the
preparation of the
Tender document or
specifications of the
Contract, and/or the
Tender evaluation
process of such
contract.

Tenderer has a close
business or  family
relationship  with a
professional staff of the
Procuring Entity who
would be involved in
the implementation or
supervision  of the
Contract.

Has the conflict
stemming from such
relationship stated in
item 7 and 8 above been
resolved in a manner
acceptable to  the
Procuring Entity
throughout the
tendering process and
execution of the
Contract?

(F) Certification

On behalf of the Tenderer, | certify that the information given above is correct.

Full Name

Title or Designation

(Signature)
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TENDERER’S JVMEMBERSINFORMATIONFORM

[ThetenderershallfillinthisForminaccordancewiththeinstructionsindicatedbelo
w. ThefollowingtableshallbefilledinforthetendererandforeachmemberofaointV
enture]].

Date:...cccoeiicieeiece [insertdate(asday,monthandyear)ofTendersubmission]
TenderNameandlIdentification:....................c..ccenee, [insertidentificationAlte
rnativeNo. .........ccccuv..... [insertidentificationNoifthisisaTenderforanalternative

].

Page of pages

1 Tenderer’s

Name: [insert Tenderer’s legal name]

2. Tenderer’s JV Member’s name: [insert JV'’s Member legal name]

3. Tenderer’s JV Member’s country of registration: [insert JV'’s Member
country of registration]

4. Tenderer’s JV Member’s year of registration: [insert JV’s Member year of
registration]

5.  Tenderer’s JV Member’s legal address in country of registration: [insert
JV’s Member legal address in country of registration]

6. Tenderer’s JV Member’s authorized representative information
Name: [insert name of JV’s Member authorized representative]
Address: [insert address of JV'’s Member authorized representative]

Telephone/Fax numbers: [insert telephone/fax numbers of JV's Member
authorized representative]

Email Address: [insert email address of JV'’s Member authorized representative]

7. Attached are copies of original documents of [check the box(es) of the
attached original documents]

1 Articles of Incorporation (or equivalent documents of constitution or
association), and/or registration documents of the legal entity named above, in
accordance with ITT 4.4.

I In case of a state-owned enterprise or institution, documents establishing
legal and financial autonomy, operation in accordance with commercial law, and
that they are not under the supervision of the Procuring Entity, in accordance with
ITT 4.6.

8. Included are the organizational chart, a list of Board of Directors, and the
beneficial ownership.
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Price ScheduleForms

[ThetenderershallfillinthesePriceScheduleFormsinaccordancewiththeinstructi
onsindicated.ThelistoflineitemsincolumnlofthePriceSchedulesshallcoincidewi
ththeListofGoodsandRelatedServicesspecifiedbytheProcuringEntityintheSched
uleofRequirements.]
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FORM OF TENDER SECURITY-[Option 1-Demand Bank Guarantee]

Beneficiary:
Request forTenders No:

Date:
TENDER GUARANTEE No.:
Guarantor:

1. We have been informed that (here inafter called "the Applicant") has
submitted or will submit to the Beneficiary its Tender (here inafter called" the Tender")
for the execution of under Request for Tenders No.

(“the ITT”).

2. Furthermore, we understand that, according to the Beneficiary's conditions, Tenders must
be supported by a Tender guarantee.

3. At the request of the Applicant, we, as Guarantor, hereby irrevocably undertake to pay
the Beneficiary any sum or sums not exceeding in total an amount of___ ( ) upon
receipt by us of the Beneficiary's complying demand, supported by the Beneficiary's
statement, whether in the demand itself or a separate signed document accompanying or
identifying the demand, stating that either the Applicant:

(a) has withdrawn its Tender during the period of Tender validity set forth in the Applicant's
Letter of Tender (“the Tender Validity Period”), or any extension thereto provided by
the Applicant; or

b) having been notified of the acceptance of its Tender by the Beneficiary during the Tender
Validity Period or any extension there to provided by the Applicant, (i) has failed to
execute the contract agreement, or (ii) has failed to furnish the Performance.

4. This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon our

receipt of copies of the contract agreement signed by the Applicant and the Performance
Security and, or (b) if the Applicant is not the successful Tenderer, upon the earlier of (i)
our receipt of a copy of the Beneficiary's notification to the Applicant of the results of
the Tendering process; or (ii) thirty days after the end of the Tender Validity Period.

5. Consequently, any demand for payment under this guarantee must be received by us at

the office indicated above onor before that date.
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[signature(s)]

Note: All italicized text is for use in preparing this form and shall be deleted from the
final product.



FORMAT OF TENDER SECURITY [Option 2—-Insurance Guarantee]

TENDER GUARANTEE No.:

1 Whereas ............ [Name of the tenderer] (hercinafter called “the tenderer”) has
submitted its tender dated ......... [Date of submission of tender] for the ...............
[Name and/or description of the tender] (hereinafter called “the Tender”) for the
execution ofunder Request for Tenders No. (“the ITT™).

2. KNOW ALL PEOPLE by these presents that WE ..................... o) I [Name
of Insurance Company] having our registered office at ............... (hereinafter called
“the Guarantor”), are bound unto ................. [Name of Procuring Entity](hereinafter
called “the Procuring Entity”) in the sumof ..................... (Currency and guarantee
amount) for which payment well and truly to be made to the said Procuring Entity, the
Guarantor binds itself, its successors and assigns, jointly and severally, firmly by these
presents.

Sealed with the Common Seal of the said Guarantor this ___ day of 20

3 NOW, THEREFORE, THE CONDITION OF THIS OBLIGATION is such that if
the Applicant:

a) has withdrawn its Tender during the period of Tender validity set forth in the
Principal's Letter of Tender (“the Tender Validity Period”), or any extension
thereto provided by the Principal; or

b) having been notified of the acceptance of its Tender by the Procuring Entity
during the Tender Validity Period or any extension thereto provided by the
Principal; (i) failed to execute the Contract agreement; or (ii) has failed to
furnish the Performance Security, in accordance with the Instructions to
tenderers (“ITT”) of the Procuring Entity's Tendering document.

then the guarantee undertakes to immediately pay to the Procuring Entity up to the
above amount upon receipt of the Procuring Entity's first written demand, without
the Procuring Entity having to substantiate its demand, provided that in its demand
the Procuring Entity shall state that the demand arises from the occurrence of any
of the above events, specifying which event(s) has occurred.

4. This guarantee will expire: (a) if the Applicant is the successful Tenderer, upon
our receipt of copies of the contract agreement signed by the Applicant and the
Performance Security and, or (b) if the Applicant is not the successful Tenderer,
upon the earlier of (i) our receipt of a copy of the Beneficiary's notification to the
Applicant of the results of the Tendering process; or (ii)twenty-eight days after the
end of the Tender Validity Period.

5. Consequently, any demand for payment under this guarantee must be received by
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us at the office indicated above on or before that date.

[Date ] [Signature of the Guarantor]

[Witness] [Seal]

Note: All italicized text is for use in preparing this form and shall be deleted from the
final product.



FORM OF TENDER-SECURING DECLARATION

[ TheBiddershallcompletethisForminaccordancewiththeinstructionsindicated]

Date:...cccccovevveieeiieein, [insertdate(asday,monthandyear)ofTenderSubmission]
Tender NO.:....ooveeveeeeeee e, [Insert numberoftenderingprocess]
0 e [insertcompletena

meofPurchaser]I/We,theundersigned,declarethat:

1 I/Weunderstandthat,accordingtoyourconditions,bidsmustbesupportedbyaTender-
SecuringDeclaration.

2 |/Weacceptthatl/wewillautomaticallybesuspendedfrombeingeligiblefortenderinginan
ycontractwiththePurchaserfortheperiodoftimeof......... [insertnumberofmonthsoryears
]startingon......... [insertdate] ,ifweareinbreachofourobligation(s)underthebidconditio
ns,becausewe—
(a)havewithdrawnourtenderduringtheperiodoftendervalidityspecifiedbyusintheTende
ringDataSheet;or(b)havingbeennotifiedoftheacceptanceofourBidbythePurchaserduri
ngtheperiodofbidvalidity,(i)failorrefusetoexecutetheContract,ifrequired,or(ii)failorre
fusetofurnishthePerformanceSecurity,inaccordancewiththeinstructionstotenders.

3 I/WeunderstandthatthisTenderSecuringDeclarationshallexpireifwearenotthesuccessf
ulTenderer(s),upontheearlierof:
a)  ourreceiptofacopyofyournotificationofthenameofthesuccessfulTenderer;or
by  thirty days aftertheexpirationofourTender.

4. I/Weunderstandthatiflam/weare/inaJointVenture,theTenderSecuringDeclarationmust
beinthenameoftheJointVenturethatsubmitsthebid,andtheJointVenturehasnotbeenlega
llyconstitutedatthetimeofbidding,theTenderSecuringDeclarationshallbeinthenamesof
allfuturepartnersasnamedintheletterofintent.

NI . e e ———
Dulyauthorizedtosignthebidforandonbehalfof:.............cccocoiiiiiii, [insertcomplete
nameofTenderer].Dated ON.........ccccevvevvereiiieniene e day

OF e [Insert date of signing].

Seal orstamp.
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MANUFACTURER’S AUTHORIZATION FORM

[ThetenderershallrequiretheManufacturertofillinthis Forminaccordancewiththeinstructio
nsindicated.ThisletterofauthorizationshouldbeontheletterheadoftheManufacturerandshou
IdbesignedbyapersonwiththeproperauthoritytosigndocumentsthatarebindingontheManufa
cturer.ThetenderershallincludeitinitsTender,ifsoindicatedinthe TDS.]

Date:....ccocovvieenne, [insertdate(asday,monthandyear)ofTendersubmission]

ITTNO....cei [insertnumberofITTprocess] AlternativeNo.:..

..................... [insertidentificationNoifthisisaTenderforanalternative]

TO! e, [Insert complete name of
Procuring Entity] WHEREAS

We....oocooeiee, [insertcompletenameofManufacturer],whoareofficialmanufacturersof...
.................... [inserttypeofgoodsmanufactured],havingfactoriesat[insertfulladdressofManu
facturer'sfactories],doherebyauthorize[insertcompletenameoftenderer]tosubmitaTenderth
epurposeofwhichistoprovidethefollowingGoods,manufacturedbyus...................... [insertn
ameandorbriefdescriptionoftheGoods],andtosubsequentlynegotiateandsigntheContract.

WeherebyextendourfullguaranteeandwarrantyinaccordancewithClause28oftheGeneralCo
nditionsofContract,withrespecttotheGoodsofferedbytheabovefirm.

Signed:.......ccoovevieenen, [Insert signature(s) of authorized representative(s) of the
Manufacturer]

Name:.....ccoeevivvennn, [Insertcompletename(s)ofauthorizedrepresentative(s)oftheManufacture
r]

Titler oo [Insert title]

Dated on day of : [insert date of signing]
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Section V - Schedule of Requirements

SECTION V -

SCHEDULE OF REQUIREMENTS/PRICE SCHEDULE

PARTICULARS/PRICE SCHEDULE

A. TYRES

TUBELESS TYRES BRAND PRICE QUOTE INCLUSIVE VAT

ITEM
DESCRIPTIO
N

i.e
Michelin

SIZE
265/60R18

SIZE
265/70R16

SIZE
265/65R17

SIZE
205/60R16

SIZE
235/70R16

B.RIMS

SIZE
265/60R18
R18,6 lugholes




SIZE
265/70R16
R16,6 lugholes

SIZE
265/65R17
R17,6 lugholes

SIZE
205/70R16
R16,6 lugholes

C.BATTERIES
BATTERIES
N 70 MF CHRORIDE
NS 70MFs CHRORIDE
NS 70 RE-|CHRORIDE
FILL
N 70 RE-FILL | CHRORIDE




N/B

PRICES QUOTED SHOULD BE INCLUSIVE OF VAT AND ALL OTHER CHARGES OR COSTS OF DELIVERY TO
THE BUYER.

ORDERS SHALL BE PLACED WHEN NEED ARISES ONLY.

Authorized Officer....cueieeeiiiereiieeeenieereneeeeaneaennes

Signature......ccooeeeviiinnnnn Date.........

Official Stamp......cccciiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiinnen

Note: In case of discrepancy between unit price and total, the unit price shall prevail.

11

Technical Specifications

ThepurposeoftheTechnicalSpecifications(TS),istodefinethetechnicalcharacteristicsoftheGoodsandRelatedServicesrequiredbythe
ProcuringEntity. TheProcuringEntityshallpreparethedetailed TSconsiderthat:

i) TheTSconstitutethebenchmarksagainstwhichtheProcuringEntitywillverifythetechnicalresponsivenessof Tendersandsubsequ
entlyevaluatetheTenders.Therefore,well-
defined TSwillfacilitatepreparationofresponsive Tendersbytenderers,aswellasexamination,evaluation,andcomparisonoftheTe
ndersbytheProcuringEntity.

iy ~ TheTSshallrequirethatallgoodsandmaterialstobeincorporatedinthegoodsbenew,unused,andofthemostrecentorcurrentmodels,
andthattheyincorporateallrecentimprovementsindesignandmaterials,unlessprovidedforotherwiseinthecontract.

iy The TS shall make use of best
practices.Samplesofspecificationsfromsuccessfulsimilarprocurementsinthesamecountryorsectormayprovideasoundbasisford
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vi)

vii)

viii)

raftingtheTS.
The PPRA encourages the use of metric units.

Standardizingtechnicalspecificationsmaybeadvantageous,dependingonthecomplexityofthegoodsandtherepetitivenessofthety
peofprocurement. TechnicalSpecificationsshouldbebroadenoughtoavoidrestrictionsonworkmanship,materials,andequipment
commonlyusedinmanufacturingsimilarkindsofgoods.

Standardsforequipment,materials,andworkmanshipspecifiedinthe Tenderingdocumentshallnotberestrictive.Recognized
international standards should be specified as much as
possible.Referencetobrandnames,cataloguenumbers,orotherdetailsthatlimitanymaterialsoritemstoaspecificmanufacturershou
Idbeavoidedasfaraspossible. Whereunavoidable,suchitemdescriptionshouldalwaysbefollowedbythewords“orsubstantiallyequ
ivalent.”Whenotherparticularstandardsorcodesofpracticearereferredtointhe TS ,whetherfromtheProcuringEntity'sorfromother
eligiblecountries,astatementshouldfollowotherauthoritativestandardsthatensureatleastasubstantiallyequalquality,thenthestan
dardsmentionedintheTSwillalsobeacceptable.

Referencetobrandnamesandcataloguenumbersshouldbeavoidedasfaraspossible;whereunavoidablethewords*‘oratleastequival
ent”shallalwaysfollowsuchreferences.
TechnicalSpecificationsshallbefullydescriptiveoftherequirementsinrespectof,butnotlimitedto,thefollowing:

a)  StandardsofmaterialsandworkmanshiprequiredfortheproductionandmanufacturingoftheGoods.

b) Any sustainable procurement technical requirements shall be clearly specified.

Toencouragetenderers'innovationinaddressingsustainableprocurementrequirements,aslongasthe Tenderevaluationcriteriaspecifyth
emechanismformonetaryadjustmentsforthepurposeofTendercomparisons,tenderersmaybeinvitedtoofferGoodsthatexceedsthespec
ifiedminimumsustainableprocurementrequirements.

Detailed tests required (type and number).
Otheradditionalworkand/orRelatedServicesrequiredtoachievefulldelivery/completion.
DetailedactivitiestobeperformedbytheSupplier,andparticipationoftheProcuringEntitythereon.

Listofdetailedfunctionalguaranteescoveredbythe Warrantyandthespecificationoftheliquidateddamagestobeappliedintheeventt
hatsuchguaranteesarenotmet.



13 TheTSshallspecifyallessentialtechnicalandperformancecharacteristicsandrequirements,includingguaranteedoracceptablemaximu
morminimumvalues,asappropriate.Whenevernecessary,theProcuringEntityshallincludeanadditionalad-
hocTenderingform(tobeanAttachmenttothelLetterof Tender),wherethetenderershallprovidedetailedinformationonsuchtechnicalper
formancecharacteristicsinrespecttothecorrespondingacceptableorguaranteedvalues.

14 WhentheProcuringEntityrequeststhatthetendererprovidesinitsTenderapartoralloftheTechnicalSpecifications,technicalschedules,o
rothertechnicalinformation,theProcuringEntityshallspecifyindetailthenatureandextentoftherequiredinformationandthemannerinw
hichithastobepresentedbythetendererinitsTender.

15 IfasummaryoftheTechnicalSpecifications(TS)hastobeprovided,theProcuringEntityshallinsertinformationinthetablebelow. Thetend
erershallprepareasimilartabletojustifycompliancewiththerequirements.

SummaryofTechnicalSpecifications: TheGoodsandRelatedServicesshallcomplywithfollowingTechnical SpecificationsandStandard

s:

Item No Name of Goods or | Technical Specifications and
Related Service Standards

[insert item No] | [insert name] [insert TS and Standards]

Detailed Technical Specifications and Standards [insert whenever necessary].[Insert detailed description of TS]

2. Inspections and Tests

The following inspections and tests shall be performed:..........cccooevviiiiniciennn, [Insert list of inspections and tests]



PART 3 - CONDITIONS OF CONTRACT AND CONTRACT FORMS



SECTION VI - GENERAL CONDITIONS OF CONTRACT
1.  Definitions

IntheConditionsofContract(“theseConditions”),whichincludeSpecial Conditions,Part
sAandB,andtheseGeneralConditions,thefollowingwordsandexpressionsshallhavethe
meaningsstated.Wordsindicatingpersonsorpartiesincludecorporationsandotherlegale
ntities,exceptwherethecontextrequiresotherwise.

a) “Contract”’meanstheContractAgreemententeredintobetweentheProcuringEntity
andtheSupplier,togetherwiththeContractDocumentsreferredtotherein,includinga
Ilattachments,appendices,andalldocumentsincorporatedbyreferencetherein.

b) “ContractDocuments’meansthedocumentslistedintheContractAgreement,includ
inganyamendmentsthereto.

c) “ContractPrice”meansthepricepayabletotheSupplierasspecifiedintheContractAg
reement,subjecttosuchadditionsandadjustmentstheretoordeductionstherefrom,as
maybemadepursuanttotheContract.

d) “Day” means calendar day.

e) “Completion”meansthefulfilmentoftheRelatedServicesbytheSupplierinaccordan
cewiththetermsandconditionssetforthintheContract.

f)  “GCC” means the General Conditions of Contract.

g) “Goods”’meansallofthecommodities,rawmaterial,machineryandequipment,and/
orothermaterialsthattheSupplierisrequiredtosupplytotheProcuringEntityunderth
eContract.

h)  “ProcuringEntity”’meanstheProcuringEntitypurchasingtheGoodsandRelatedSer
vices,asspecifiedintheSCC.

1)  “RelatedServices”meanstheservicesincidentaltothesupplyofthegoods,suchasins
urance,delivery,installation,commissioning,trainingandinitialmaintenanceandot
hersuchobligationsoftheSupplierundertheContract.

) “SCC” means the Special Conditions of Contract.

k) “Subcontractor’meansanyperson,privateorgovernmententity,oracombinationoft
heabove,towhomanypartoftheGoodstobesuppliedorexecutionofanypartoftheRel
atedServicesissubcontractedbytheSupplier.

[)  “Supplier’meanstheperson,privateorgovernmententity,oracombinationoftheabo
ve,whoseTendertoperformtheContracthasbeenacceptedbytheProcuringEntityan
disnamedassuchintheContractAgreement.

m) “BaseDate”meansadate30daypriortothesubmissionoftenders.

n) “Laws”meansallnationallegislation,statutes,ordinances,andregulationsandby-
lawsofanylegallyconstitutedpublicauthority.



0) “LetterofAcceptance”meanstheletterofformalacceptance,signedbythecontract
or.ProcuringEntity,includinganyannexedmemorandacomprisingagreementsbet
weenandsignedbybothParties.

p) “ProcuringEntity”meanstheEntitynamedintheSpecialConditionsofContract.
2. Interpretation
21 Ifthecontextsorequiresit,singularmeanspluralandviceversa.

22, Incoterms

a)  UnlessinconsistentwithanyprovisionoftheContract,themeaningofanytradeterma
ndtherightsandobligationsofpartiesthereundershallbeasprescribedbylncotermss
pecifiedintheSCC.

b)  ThetermsEXWandCIPandothersimilarterms,whenused,shallbegovernedbytheru
lesprescribedinthecurrenteditionofIncotermsspecifiedintheSCCandpublishedby
thelnternational ChamberofCommerceinParis,France.

3. Contract Documents

SubjecttotheorderofprecedencesetforthintheContractAgreement,alldocumentsformin
gtheContract(andallpartsthereof)areintendedtobecorrelative,complementary,andmut

uallyexplanatory.The  Contract ~ Agreement shall be read as a
whole.ThedocumentsformingtheContractshallbeinterpretedinthefollowingorderofpri
ority:

a) theContractAgreement,

b) theletterofAcceptance,

c) theGeneralConditionsofContract

d) SpecialConditionsofContract

e) theFormofTender,

f)  theSpecificationsandSchedulesoftheDrawings(ifany),and

g) theSchedulesofRequirements,PriceScheduleandanyotherdocumentsformingpartoft
heContract.

4. Fraud and Corruption

31 Thesuppliershallcomplywithanti-
corruptionlawsandguidelinesandtheprevailingsanctions,policiesandproceduresassetf
orthintheLawsofKenya.

32 TheSuppliershalldiscloseanycommissions,gratuityorfeesthatmayhavebeenpaidoraret
obepaidtoagentsoranyotherpersonwithrespecttothe Tenderingprocessorexecutionofth
eContract. Theinformationdisclosedmustincludeatleastthenameandaddressoftheagent
orotherparty,theamountandcurrency,andthepurposeofthecommission,gratuityorfee.

4.1 Entire Agreement

4.3.1TheContractconstitutestheentireagreementbetweentheProcuringEntityandtheSupplie
randsupersedesallcommunications,negotiationsandagreements(whetherwrittenororal
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)ofthepartieswithrespecttheretomadepriortothedateofContract.
42  Amendment

NoamendmentorothervariationoftheContractshallbevalidunlessitisinwriting,isdated,e
xpresslyreferstotheContract,andissignedbyadulyauthorizedrepresentativeofeachparty
thereto.

43 Non-waiver

a)  SubjecttoGCCSub-
Clause4.5(b)below,norelaxation,forbearance,delay,orindulgencebyeitherpartyin
enforcinganyofthetermsandconditionsoftheContractorthegrantingoftimebyeithe
rpartytotheothershallprejudice,affect,orrestricttherightsofthatpartyundertheCont
ract,neithershallanywaiverbyeitherpartyofanybreachofContractoperateaswaiver
ofanysubsequentorcontinuingbreachofContract.

b)  Anywaiverofaparty'srights,powers,orremediesundertheContractmustbeinwritin
g,dated,andsignedbyanauthorizedrepresentativeofthepartygrantingsuchwaiver,a
ndmustspecifytherightandtheextenttownhichitisbeingwaived.

4.4  Severability

IfanyprovisionorconditionoftheContractisprohibitedorrenderedinvalidorunenforceab
le,suchprohibition,invalidityorunenforceabilityshallnotaffectthevalidityorenforceabil
ityofanyotherprovisionsandconditionsoftheContract.

5.  Language

51  TheContractaswellasallcorrespondenceanddocumentsrelatingtotheContractexchange
dbytheSupplierandtheProcuringEntity,shallbewrittenintheEnglishLanguage.Suppor
tingdocumentsandprintedliteraturethatarepartoftheContractmaybeinanotherlanguage
providedtheyareaccompaniedbyanaccurateandcertifiedtranslationoftherelevantpassa
gesintheEnglishLanguage,inwhichcase,forpurposesofinterpretationoftheContract,th
eEnglishlanguageistranslationshallgovern.

52 TheSuppliershallbearallcostsoftranslationtothegoverninglanguageandallrisksoftheac
curacyofsuchtranslation,fordocumentsprovidedbytheSupplier.

6. Joint Venture, Consortium orAssociation

6.11ftheSupplierisajointventure,consortium,orassociation,allofthepartiesshallbejointlyand
severallyliabletotheProcuringEntityforthefulfilmentoftheprovisionsoftheContractand
shalldesignateonememberofthejointventure,consortium,orassociationtoactasaleader
withauthoritytobindthejointventure,consortium,orassociation. Thecompositionorthec
onstitutionofthejointventure,consortium,orassociationshallnotbealteredwithoutthepri
orwrittenconsentoftheProcuringEntity.

7. Eligibility

71 TheSupplieranditsSubcontractorsshallhavethenationalityofaneligiblecountry. ASupp
lierorSub-
contractorshallbedeemedtohavethenationalityofacountryifitisacitizenorconstituted,in
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73

81

82

91
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10.
101

102

102

corporated,orregistered,andoperatesinconformitywiththeprovisionsofthelawsofthatc
ountry.

AllGoodsandRelatedServicestobesuppliedundertheContractshallhavetheirorigininEl
igibleCountries.ForthepurposeofthisClause,originmeansthecountrywherethegoodsha
vebeengrown,mined,cultivated,produced,manufactured,orprocessed;orthroughmanu
facture,processing,orassembly,anothercommerciallyrecognizedarticleresultsthatdiff

erssubstantiallyinitsbasiccharacteristicsfromitscomponents.

TheTenderer,ifaKenyanfirm,mustsubmitwithitstenderavalidtaxcompliancecertificate
fromtheKenyaRevenueAuthority.

Notices
AnynoticegivenbyonepartytotheotherpursuanttotheContractshallbeinwritingtothead
dressspecifiedintheSCC.Theterm““inwriting”’meanscommunicatedinwrittenformwith
proofofreceipt.

Anoticeshallbeeffectivewhendeliveredoronthenotice'seffectivedate,whicheverislater.

Governing Law
TheContractshallbegovernedbyandinterpretedinaccordancewiththelawsofKenya.

ThroughouttheexecutionoftheContract,theSuppliershallcomplywiththeimportofgood

sandservicesprohibitionsinKenya:

a) where,asamatteroflaw,complianceorofficialregulations,Kenyaprohibitscommer
cialrelationswiththatcountryoranyimportofgoodsfromthatcountryoranypayment
stoanycountry,person,orentityinthatcountry;or

b) byanactofcompliancewithadecisionoftheUnitedNationsSecurityCounciltakenun
derChapterVIloftheCharteroftheUnitedNations,Kenyaprohibitsanyimportofgoo
dsfromthatcountryoranypaymentstoanycountry,person,orentity.

Settlement of Disputes

TheProcuringEntityandtheSuppliershallmakeeveryefforttoresolveamicablybydirectn
egotiationanydisagreementordisputearisingbetweenthemunderorinconnectionwithth
eContract.
If,afterthirty(30)days,thepartieshavefailedtoresolvetheirdisputeordifferencebysuchm
utualconsultation,theneithertheProcuringEntityortheSuppliermaygivenoticetotheoth
erpartyofitsintentiontocommencearbitration,ashereinafterprovided,astothematterindi
spute,andnoarbitrationinrespectofthismattermaybecommencedunlesssuchnoticeisgiv
en.Anydisputeordifferenceinrespectofwhichanoticeofintentiontocommencearbitratio
nhasbeengiveninaccordancewiththisClauseshallbefinallysettledbyarbitration. Arbitra
tionmaybecommencedpriortoorafterdeliveryoftheGoodsundertheContract.

Arbitration proceedings shall be conducted as follows:

1021 AnyclaimordisputebetweenthePartiesarisingoutoforinconnectionwiththeContractnot

settledamicablyinaccordancewithSub-Clause10.1shallbefinallysettledbyarbitration.

1022 Noarbitrationproceedingsshallbecommencedonanyclaimordisputewherenoticeofacla

imordisputehasnotbeengivenbytheapplyingpartywithinthirtydaysoftheoccurrenceord
iscoveryofthematterorissuegivingrisetothedispute.



1023 Notwithstandingtheissueofanoticeasstatedabove,thearbitrationofsuchaclaimordisput
eshallnotcommenceunlessanattempthasinthefirstinstancebeenmadebythepartiestosett
lesuchclaimordisputeamicablywithorwithouttheassistanceofthirdparties.Proof of
such attempt shall be required.

1024 TheArbitratorshall,withoutprejudicetothegeneralityofhispowers,havepowerstodirect
suchmeasurements,computations,orvaluationsasmayinhisopinionbedesirableinordert
odeterminetherightsofthepartiesandassessandawardanysumswhichoughttohavebeent
hesubjectoforincludedinanyduepayments.

1025 NeitherPartyshallbelimitedintheproceedingsbeforethearbitratorstotheevidence,ortoth
ereasonsforthedisputegiveninitsnoticeofaclaimordispute.

1026 Arbitrationmaybecommencedpriortoorafterdeliveryofthegoods. Theobligationsofthe
Partiesshallnotbealteredbyreasonofanyarbitrationbeingconductedduringtheprogresso
fthedeliveryofgoods.

1027 ThetermsoftheremunerationofeachorallthemembersofArbitrationshallbemutuallyagr
eeduponbythePartieswhenagreeingthetermsofappointment.EachPartyshallberesponsi
bleforpayingone-halfofthisremuneration.

103 Arbitration Proceedings

1031 ArbitrationproceedingswithnationalsupplierswillbeconductedinaccordancewiththeA
rbitrationLawsofKenya.Incaseofanyclaimordispute,suchclaimordisputeshallbenotifi
edinwritingbyeitherpartytotheotherwitharequesttosubmitittoarbitrationandtoconcuri
ntheappointmentofanArbitratorwithinthirtydaysofthenotice. Thedisputeshallbereferr
edtothearbitrationandfinaldecisionofapersonorpersonstobeagreedbetweentheparties.
FailingagreementtoconcurintheappointmentofanArbitrator,theArbitratorshallbeappo
inted,ontherequestoftheapplyingparty,bytheChairmanorViceChairmanofanyofthefol
lowingprofessionalinstitutions;

i)  KenyaNationalChamberofCommerce
iy CharteredInstituteofArbitrators(KenyaBranch)
iii) TheLawSocietyofKenya

1032 Theinstitutionwrittentofirstbytheaggrievedpartyshalltakeprecedenceoverallotherinstituti

ons.
1033 Alternative Arbitration Proceedings

Alternatively,thePartiesmayreferthemattertotheNairobiCentreforInternational Arbitr
ation(NCIA)whichoffersaneutralvenuefortheconductofnationalandinternationalarbit
rationwithcommitmenttoprovidinginstitutionalsupporttothearbitralprocess.

104 Arbitration with Foreign Suppliers

1041 Arbitrationwithforeignsuppliersshallbeconductedinaccordancewiththearbitrationrule
softheUnitedNationsCommissiononinternational TradeLaw(UNCITRAL);orwithpro
ceedingsadministeredbythelnternational ChamberofCommerce(ICC)andconductedu
nderthel CCRulesofArbitration;byoneormorearbitratorsappointedinaccordancewiths
aidarbitrationrules.
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1042 TheplaceofarbitrationshallbealocationspecifiedintheSCC;andthearbitrationshallbec

105

106

onductedinthelanguageforcommunicationsdefinedinSub-
Clausel.4[LawandLanguage].

Alternative Arbitration Proceedings

Alternatively,thePartiesmayreferthemattertotheNairobiCentreforInternational Arbitr
ation(NCIA)whichoffersaneutralvenuefortheconductofnationalandinternationalarbit
rationwithcommitmenttoprovidinginstitutionalsupporttothearbitralprocess.

Failure to Comply with Arbitrator’s Decision

1061 TheawardofsuchArbitratorshallbefinalandbindingupontheparties.
10.6.1IntheeventthataPartyfailstocomplywithafinalandbinding Arbitrator'sdecision,thentheot
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11.
111

112

12.

12.1

herPartymay,withoutprejudicetoanyotherrightsitmayhave,referthemattertoacompetentc
ourtoflaw.

Contract operations continue
Notwithstanding any reference to arbitration herein,

a) thepartiesshallcontinuetoperformtheirrespectiveobligationsundertheContractunl
esstheyotherwiseagree;and

b) theProcuringEntityshallpaytheSupplieranymoniesduetheSupplier.

Inspections and Audit by the Procuring Entity

TheSuppliershallkeep,andshallcauseitsSubcontractorstokeep,accurateandsystematic
accountsandrecordsinrespectoftheGoodsinsuchformanddetailsaswillclearlyidentifyr
elevanttime,changesandcosts.

Pursuanttoparagraph2.2ofinstructionto Tenderers,theSuppliershallpermitandshallcau
seitssubcontractorstopermit,theProcuringEntityand/orpersonsappointedbytheProcur
ingEntityorbyotherstatutorybodiesoftheGovernmenttoinspecttheSiteand/ortheaccou
ntsandrecordsrelatingtotheprocurementprocess,selectionand/orcontractexecution,an
dtohavesuchaccountsandrecordsauditedbyauditorsappointedbytheProcuringEntity. T
heSupplier'sanditsSubcontractors'attentionisdrawntoSub-
Clause3.1whichprovides,interalia,thatactsintendedtomateriallyimpedetheexerciseoft
heProcuringEntity'sinspectionandauditrightsconstituteaprohibitedpracticesubjecttoc
ontracttermination,aswellastoadeterminationofineligibility.

Scope ofSupply

TheGoodsandRelatedServicestobesuppliedshallbeasspecifiedintheScheduleofRequire

ments.

13.

Delivery andDocuments

13.1SubjecttoGCCSub-
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Clause33.1,thedeliveryoftheGoodsandcompletionoftheRelatedServicesshallbeinacc
ordancewiththeListofGoodsandDeliverySchedulespecifiedintheSupplyRequirement
s.ThedetailsofshippingandotherdocumentstobefurnishedbytheSupplierarespecifiedi
ntheSCC.

14. Supplier’s Responsibilities

14.1
TheSuppliershallsupplyalltheGoodsandRelatedServicesincludedintheScopeof
SupplyinaccordancewithGCCClausel2,andtheDeliveryandCompletionSchedule,asp
erGCCClausels3.

15. Contract Price

151 PriceschargedbytheSupplierfortheGoodssuppliedandtheRelatedServicesperformedu
ndertheContractshallnotvaryfromthepricesquotedbytheSupplierinitsTender,withthee
xceptionofanypriceadjustmentsauthorizedintheSCC.

152 Wherethecontractpriceisdifferentfromthecorrectedtenderprice,inordertoensurethesu
pplierisnotpaidlessormorerelativetothecontractprice(whichwouldbethetenderprice),
anypartialpaymentvaluationbasedonratesinthescheduleofpricesintheTender,willbea
djustedbyaplusorminuspercentage. Thepercentagealreadyworkedoutduringtendereva
luationisworkedoutasfollows:(correctedtenderprice—tenderprice)/tenderpriceX100.

16. Terms ofPayment

161 TheSuppliershallrequestforpaymentbysubmittinginvoice(s),deliverynote(s)andanyo
therrelevantdocumentsasspecifiedintheSCCtotheProcuringEntity.

162  PaymentsshallbemadepromptlybytheProcuringEntity,butnotlaterthanthirty(30)days
aftersubmissionofaninvoicebytheSupplier,andaftertheProcuringEntityhasacceptedit.

163 WhereaProcuringEntityrejectsGoodsandRelatedServices,inpartorwholly,theprocuri
ngEntityshallpromptlyinformtheSuppliertocollect,replaceorrectifyasappropriateand
givereasonsforrejection. TheSuppliershallsubmitafreshinvoice,deliverynoteandanyot
herrelevantdocumentsasspecifiedintheSCC.

164  ThecurrenciesinwhichpaymentsshallbemadetotheSupplierunderthisContractshallbet
hoseinwhichtheTenderpriceisexpressed.

165  IntheeventthattheProcuringEntityfailstopaytheSupplieranypaymentbyitsduedateorw
ithintheperiodsetforthintheSCC,theProcuringEntitymaypaytotheSupplierinterestont
heamountofsuchdelayedpaymentattherateshownintheSCC,fortheperiodofdelayuntil
paymenthasbeenmadeinfull,whetherbeforeorafterjudgmentorarbitrageaward.

17. Taxes and Duties

17.1TheSuppliershallbeentirelyresponsibleforalltaxes,duties,licensefees,andothersuchlevi
esincurredtodelivertheGoodsandRelatedServicestotheProcuringEntityatthefinaldeliv
erypoint.

17.3Ifanytaxexemptions,reductions,allowancesorprivilegesmaybeavailabletotheSupplieri
nKenya,theSuppliershallinformtheProcuringEntityandtheProcuringEntityshalluseits
besteffortstoenabletheSuppliertobenefitfromanysuchtaxsavingstothemaximumallow
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ableextent.
18. Performance Security

181  IfrequiredasspecifiedintheSCC,theSuppliershall,withintwenty-
eight(28)daysofthenotificationofcontractaward,provideaperformancesecurityforthep
erformanceoftheContractintheamountspecifiedintheSCC.

182  TheproceedsofthePerformanceSecurityshallbepayabletotheProcuringEntityascompe
nsationforanylossresultingfromtheSupplier'sfailuretocompleteitsobligationsunderth
eContract.

183 AsspecifiedintheSCC,thePerformanceSecurity,ifrequired,shallbedenominatedinthe
currency(ies)oftheContract,orinafreelyconvertiblecurrencyacceptabletotheProcurin
gEntity;andshallbeinoneoftheformatsstipulatedbytheProcuringEntityintheSCC,orin
anotherformatacceptabletotheProcuringEntity.

184  ThePerformanceSecurityshallbedischargedbytheProcuringEntityandreturnedtotheS
uppliernotlaterthanthirty(30)daysfollowingthedateofCompletionoftheSupplier'sperf
ormanceobligationsundertheContract,includinganywarrantyobligations,unlessspeci
fiedotherwiseintheSCC.

19. Copyright

19.1Thecopyrightinalldrawings,documents,andothermaterialscontainingdataandinformati
onfurnishedtotheProcuringEntitybytheSupplierhereinshallremainvestedintheSuppli
er,or,iftheyarefurnishedtotheProcuringEntitydirectlyorthroughtheSupplierbyanythir
dparty,includingsuppliersofmaterials,thecopyrightinsuchmaterialsshallremainvested
insuchthirdparty.

20. Confidential Information

201  TheProcuringEntityandtheSuppliershallkeepconfidentialandshallnot,withoutthewritt
enconsentoftheotherpartyhereto,divulgetoanythirdpartyanydocuments,data,orotheri
nformationfurnisheddirectlyorindirectlybytheotherpartyheretoinconnectionwiththe
Contract,whethersuchinformationhasbeenfurnishedpriorto,duringorfollowingcompl
etionorterminationoftheContract.Notwithstandingtheabove,theSuppliermayfurnisht
oitsSub-
Suppliersuchdocuments,data,andotherinformationitreceivesfromtheProcuringEntity
totheextentrequiredfortheSubSuppliertoperformitsworkundertheContract,inwhichev
enttheSuppliershallobtainfromsuchSubSupplierundertakingofconfidentialitysimilart
othatimposedontheSupplierunderGCCClause20.

202 TheProcuringEntityshallnotusesuchdocuments,data,andotherinformationreceivedfr
omtheSupplierforanypurposesunrelatedtothecontract.Similarly,theSuppliershallnotu
sesuchdocuments,data,andotherinformationreceivedfromtheProcuringEntityforanyp
urposeotherthantheperformanceoftheContract.

203 TheobligationofapartyunderGCCSub-
Clauses20.1and20.2above, however,shallnotapplytoinformationthat:

a) theProcuringEntityorSupplierneedtosharewithotherarmsofGovernmentorotherb
odiesparticipatinginthefinancingoftheContract;suchpartiesshalldedisclosedinthe
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SCC;
b) noworhereafterentersthepublicdomainthroughnofaultofthatparty;

c) canbeproventohavebeenpossessedbythatpartyatthetimeofdisclosureandwhichwa
snotpreviouslyobtained,directlyorindirectly,fromtheotherparty;or

d) otherwiselawfullybecomesavailabletothatpartyfromathirdpartythathasnoobligat
ionofconfidentiality.

204 Theaboveprovisionsof GCCClause20shallnotinanywaymodifyanyundertakingofcon
fidentialitygivenbyeitherofthepartiesheretopriortothedateoftheContractinrespectofth
eSupplyoranypartthereof.

205 TheprovisionsofGCCClause20shallsurvivecompletionortermination,forwhateverreaso
n,oftheContract.

21.  Subcontracting

211 TheSuppliershallnotifytheProcuringEntityinwritingofallsubcontractsawardedundert
heContractifnotalreadyspecifiedintheTender.Suchnotification,intheoriginal Tenderor
latershallnotrelievetheSupplierfromanyofitsobligations,duties,responsibilities,orliab
ilityundertheContract.

212 SubcontractsshallcomplywiththeprovisionsofGCCClauses3and?.
22.  Specifications and Standards

21  TechnicalSpecificationsandDrawings

a) TheGoodsandRelatedServicessuppliedunderthisContractshallconformtothetech
nicalspecificationsandstandardsmentionedinSectionVI,ScheduleofRequirement
sand,whennoapplicablestandardismentioned,thestandardshallbeequivalentorsup
eriortotheofficialstandardswhoseapplicationisappropriatetotheGoods'countryof
origin.

b) TheSuppliershallbeentitledtodisclaimresponsibilityforanydesign,data,drawing,s
pecificationorotherdocument,oranymodificationthereofprovidedordesignedbyor

onbehalfoftheProcuringEntity,bygivinganoticeofsuchdisclaimertotheProcuring
Entity.

c) WhereverreferencesaremadeintheContracttocodesandstandardsinaccordancewit
hwhichitshallbeexecuted,theeditionortherevisedversionofsuchcodesandstandard
sshallbethosespecifiedintheScheduleofRequirements. DuringContractexecution,
anychangesinanysuchcodesandstandardsshallbeappliedonlyafterapprovalbythe
ProcuringEntityandshallbetreatedinaccordancewithGCCClause33.

23. Packing and Documents

21 TheSuppliershallprovidesuchpackingoftheGoodsasisrequiredtopreventtheirdamage
ordeteriorationduringtransittotheirfinaldestination,asindicatedintheContract. Duringt
ransit,thepackingshallbesufficienttowithstand, withoutlimitation,roughhandlingande
Xposuretoextremetemperatures,saltandprecipitation,andopenstorage.Packingcasesiz
eandweightsshalltakeintoconsideration,whereappropriate,theremotenessofthegoods'
finaldestinationandtheabsenceotheavyhandlingfacilitiesatallpointsintransit.
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22  Thepacking,marking,anddocumentationwithinandoutsidethepackagesshallcomplyst
rictlywithsuchspecialrequirementsasshallbeexpresslyprovidedforintheContract,incl
udingadditionalrequirements,ifany,specifiedintheSCC,andinanyotherinstructionsor
deredbytheProcuringEntity.

24. Insurance

24.1UnlessotherwisespecifiedintheSCC,theGoodssuppliedundertheContractshallbefullyin
sured—inafreelyconvertiblecurrencyfromaneligiblecountry—
againstlossordamageincidentaltomanufactureoracquisition,transportation,storage,an
ddelivery,inaccordancewiththeapplicablelncotermsorinthemannerspecifiedintheSC
C.

25.  Transportation and Incidental Services

21 UnlessotherwisespecifiedintheSCC,responsibilityforarrangingtransportationoftheG
oodsshallbeinaccordancewiththespecifiedIncoterms.

22  TheSuppliermayberequiredtoprovideanyorallofthefollowingservices,includingadditi
onalservices,ifany,specifiedinSCC:

a) performanceorsupervisionofon-siteassemblyand/orstart-upofthesuppliedGoods;
b) furnishingoftoolsrequiredforassemblyand/ormaintenanceofthesuppliedGoods;

c¢) furnishingofadetailedoperationsandmaintenancemanualforeachappropriateunito
fthesuppliedGoods;

d) performanceorsupervisionormaintenanceand/orrepairofthesuppliedGoods,forap
eriodoftimeagreedbytheparties,providedthatthisserviceshallnotrelievetheSuppli
erofanywarrantyobligationsunderthisContract;and

e) trainingoftheProcuringEntity'spersonnel,attheSupplier'splantand/oron-
site,inassembly,start-
up,operation,maintenance,and/orrepairofthesuppliedGoods.

23 PriceschargedbytheSupplierforincidentalservices,ifnotincludedintheContractPricefo
rtheGoods,shallbeagreeduponinadvancebythepartiesandshallnotexceedtheprevailing
rateschargedtootherpartiesbytheSupplierforsimilarservices

26. Inspections and Tests

261  TheSuppliershallatitsownexpenseandatnocosttotheProcuringEntitycarryoutallsuchte
stsand/orinspectionsoftheGoodsandRelatedServicesasarespecifiedintheSCC.

262  TheinspectionsandtestsmaybeconductedonthepremisesoftheSupplieroritsSubcontrac
tor,atpointofdelivery,and/orattheGoods'finaldestination,orinanotherplaceinKenyaass
pecifiedintheSCC.SubjecttoGCCSub-
Clause26.3,ifconductedonthepremisesoftheSupplieroritsSubcontractor,allreasonabl
efacilitiesandassistance,includingaccesstodrawingsandproductiondata,shallbefurnis
hedtotheinspectorsatnochargetotheProcuringEntity.

263  TheProcuringEntityoritsdesignatedrepresentativeshallbeentitledtoattendthetestsand/
orinspectionsreferredtoinGCCSub-
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Clause26.2,providedthattheProcuringEntitybearallofitsowncostsandexpensesincurre
dinconnectionwithsuchattendanceincluding,butnotlimitedto,alltravellingandboardan
dlodgingexpenses.

WhenevertheSupplierisreadytocarryoutanysuchtestandinspection,itshallgiveareason
ableadvancenotice,includingtheplaceandtime,totheProcuringEntity. TheSuppliershal
lobtainfromanyrelevantthirdpartyormanufactureranynecessarypermissionorconsentt
oenabletheProcuringEntityoritsdesignatedrepresentativetoattendthetestand/orinspec
tion.

TheProcuringEntitymayrequiretheSuppliertocarryoutanytestand/orinspectionnotreq
uiredbytheContractbutdeemednecessarytoverifythatthecharacteristicsandperforman
ceoftheGoodscomplywiththetechnicalspecificationscodesandstandardsundertheCon
tract,providedthattheSupplier'sreasonablecostsandexpensesincurredinthecarryingout
ofsuchtestand/orinspectionshallbeaddedtotheContractPrice.Further,ifsuchtestand/or
inspectionimpedestheprogressofmanufacturingand/ortheSupplier'sperformanceofits
otherobligationsundertheContract,dueallowancewillbemadeinrespectoftheDelivery
DatesandCompletionDatesandtheotherobligationssoaffected.

TheSuppliershallprovidetheProcuringEntitywithareportoftheresultsofanysuchtestand/o
rinspection.

TheProcuringEntitymayrejectanyGoodsoranypartthereofthatfailtopassanytestand/or
inspectionordonotconformtothespecifications. TheSuppliershalleitherrectifyorreplac
esuchrejectedGoodsorpartsthereoformakealterationsnecessarytomeetthespecificatio
nsatnocosttotheProcuringEntity,andshallrepeatthetestand/orinspection,atnocosttothe
ProcuringEntity,upongivinganoticepursuanttoGCCSub-Clause26.4.

TheSupplieragreesthatneithertheexecutionofatestand/orinspectionoftheGoodsorany
partthereof,northeattendancebytheProcuringEntityoritsrepresentative,northeissueof
anyreportpursuanttoGCCSub-
Clause26.6,shallreleasetheSupplierfromanywarrantiesorotherobligationsundertheC
ontract.

Liguidated Damages

27.1ExceptasprovidedunderGCCClause32,iftheSupplierfailstodeliveranyoralloftheGoods

28.

281

bytheDate(s)ofdeliveryorperformtheRelatedServiceswithintheperiodspecifiedinthe
Contract,theProcuringEntitymaywithoutprejudicetoallitsotherremediesundertheCon
tract,deductfromtheContractPrice,asliquidateddamages,asumequivalenttothepercent
agespecifiedintheSCCofthedeliveredpriceofthedelayedGoodsorunperformedService
sforeachweekorpartthereofofdelayuntilactualdeliveryorperformance,uptoamaximu
mdeductionofthepercentagespecifiedinthoseSCC.Oncethemaximumisreached,thePr
ocuringEntitymayterminatetheContractpursuanttoGCCClause35.

Warranty

TheSupplierwarrantsthatalltheGoodsarenew,unused,andofthemostrecentorcurrentm
odels,andthattheyincorporateallrecentimprovementsindesignandmaterials,unlesspro
videdotherwiseintheContract.
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SubjecttoGCCSub-
Clause22.1(b),theSupplierfurtherwarrantsthattheGoodsshallbefreefromdefectsarisin
gfromanyactoromissionoftheSupplierorarisingfromdesign,materials,andworkmansh
Ip,undernormaluseintheconditionsprevailinginthecountryoffinaldestination.

UnlessotherwisespecifiedintheSCC,thewarrantyshallremainvalidfortwelve(12)mont
hsaftertheGoods,oranyportionthereofasthecasemaybe,havebeendeliveredtoandaccep
tedatthefinaldestinationindicatedintheSCC,orforeighteen(18)monthsafterthedateofs
hipmentfromtheportorplaceofloadinginthecountryoforigin,whicheverperiodconclud
esearlier.

TheProcuringEntityshallgivenoticetotheSupplierstatingthenatureofanysuchdefectsto
getherwithallavailableevidencethereof,promptlyfollowingthediscoverythereof. TheP
rocuringEntityshallaffordallreasonableopportunityfortheSuppliertoinspectsuchdefec
ts.

Uponreceiptofsuchnotice,theSuppliershall,withintheperiodspecifiedintheSCC,exped
itiouslyrepairorreplacethedefectiveGoodsorpartsthereof,atnocosttotheProcuringEnti

ty.

Ithavingbeennotified,theSupplierfailstoremedythedefectwithintheperiodspecifiedint
heSCC,theProcuringEntitymayproceedtotakewithinareasonableperiodsuchremedial
actionasmaybenecessary,attheSupplier'sriskandexpenseandwithoutprejudicetoanyot
herrightswhichtheProcuringEntitymayhaveagainsttheSupplierundertheContract.

Patent Indemnity

TheSuppliershall,subjecttotheProcuringEntity'scompliancewithGCCSub-
Clause29.2,indemnifyandholdharmlesstheProcuringEntityanditsemployeesandoffic
ersfromandagainstanyandallsuits,actionsoradministrativeproceedings,claims,deman
ds,losses,damages,costs,andexpensesofanynature,includingattorney'sfeesandexpens
es,whichtheProcuringEntitymaysufferasaresultofanyinfringementorallegedinfringe
mentofanypatent,utilitymodel,registereddesign,trademark,copyright,orotherintellect
ualpropertyrightregisteredorotherwiseexistingatthedateoftheContractbyreasonof:

a) theinstallationoftheGoodshytheSupplierortheuseoftheGoodsinthecountrywheret

heSiteislocated;and
b) thesaleinanycountryoftheproductsproducedbytheGoods.

SuchindemnityshallnotcoveranyuseoftheGoodsoranypartthereofotherthanforthe
purposeindicatedbyortobereasonablyinferredfromtheContract,neitheranyinfring
ementresultingfromtheuseoftheGoodsoranypartthereof,oranyproductsproducedt
herebyinassociationorcombinationwithanyotherequipment,plant,ormaterialsnots
uppliedbytheSupplier,pursuanttotheContract.

IfanyproceedingsarebroughtoranyclaimismadeagainsttheProcuringEntityarisingout
ofthemattersreferredtoinGCCSub-
Clause29.1,theProcuringEntityshallpromptlygivetheSupplieranoticethereof,andtheS
uppliermayatitsownexpenseandintheProcuringEntity'snameconductsuchproceeding
sorclaimandanynegotiationsforthesettlementofanysuchproceedingsorclaim.

IftheSupplierfailstonotifytheProcuringEntitywithintwenty-



eight(28)daysafterreceiptofsuchnoticethatitintendstoconductanysuchproceedingsorc
laim,thentheProcuringEntityshallbefreetoconductthesameonitsownbehalf.

204  TheProcuringEntityshall,attheSupplier'srequest,affordallavailableassistancetotheSu
pplierinconductingsuchproceedingsorclaim,andshallbereimbursedbytheSupplierfora
lIreasonableexpensesincurredinsodoing.

205  TheProcuringEntityshallindemnifyandholdharmlesstheSupplieranditsemployees,of
ficers,andSubcontractorsfromandagainstanyandallsuits,actionsoradministrativeproc
eedings,claims,demands,losses,damages,costs,andexpensesofanynature,includingatt
orney'sfeesandexpenses,whichtheSuppliermaysufferasaresultofanyinfringementoral
legedinfringementofanypatent,utilitymodel,registereddesign,trademark,copyright,or
otherintellectualpropertyrightregisteredorotherwiseexistingatthedateoftheContractar
isingoutoforinconnectionwithanydesign,data,drawing,specification,orotherdocumen
tsormaterialsprovidedordesignedbyoronbehalfoftheProcuringEntity.

30. LimitationofLiability
01 Exceptincasesofcriminalnegligenceorwillfulmisconduct,

a) theSuppliershallnotbeliabletotheProcuringEntity,whetherincontract,tort,orother
wise,foranyindirectorconsequentiallossordamage,lossofuse,lossofproduction,orloss
ofprofitsorinterestcosts,providedthatthisexclusionshallnotapplytoanyobligationofthe
SuppliertopayliquidateddamagestotheProcuringEntity,and

b) theaggregateliabilityoftheSuppliertotheProcuringEntity,whetherundertheContra
ct,intortorotherwise,shallnotexceedthetotal ContractPrice,providedthatthislimitation
shallnotapplytothecostofrepairingorreplacingdefectiveequipment,ortoanyobligation
ofthesuppliertoindemnifytheProcuringEntitywithrespecttopatentinfringement.

3. Change in Laws and Regulations

311 UnlessotherwisespecifiedintheContract,ifafterthedateof30dayspriortodateofTenders
ubmission,anylaw,regulation,ordinance,orderorbylawhavingtheforceoflawisenacted
,promulgated,abrogated,orchangedinKenya(whichshallbedeemedtoincludeanychan
geininterpretationorapplicationbythecompetentauthorities)thatsubsequentlyaffectsth
eDeliveryDateand/ortheContractPrice,thensuchDeliveryDateand/orContractPricesh
allbecorrespondinglyincreasedordecreased,totheextentthattheSupplierhastherebybee
naffectedintheperformanceofanyofitsobligationsundertheContract.Notwithstandingt
heforegoing,suchadditionalorreducedcostshallnotbeseparatelypaidorcreditedifthesa
mehasalreadybeenaccountedforinthepriceadjustmentprovisionswhereapplicable,ina
ccordancewithGCCClausel5.

32.  Force Majeure

21 TheSuppliershallnotbeliableforforfeitureofitsPerformanceSecurity,liquidateddamag
es,orterminationfordefaultifandtotheextentthatitsdelayinperformanceorotherfailuret
operformitsobligationsundertheContractistheresultofaneventofForceMajeure.

322 ForpurposesofthisClause, “ForceMajeure”’meansaneventorsituationbeyondthecontro
loftheSupplierthatisnotforeseeable,isunavoidable,anditsoriginisnotduetonegligence
orlackofcareonthepartoftheSupplier.Sucheventsmayinclude,butnotbelimitedto,actso
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ftheProcuringEntityinitssovereigncapacity,warsorrevolutions, fires,floods,epidemics
,quarantinerestrictions,andfreightembargoes.

IfaForceMajeuresituationarises,theSuppliershallpromptlynotifytheProcuringEntityi
nwritingofsuchconditionandthecausethereof.UnlessotherwisedirectedbytheProcurin
gEntityinwriting,theSuppliershallcontinuetoperformitsobligationsundertheContracta
sfarasisreasonablypractical,andshallseekallreasonablealternativemeansforperforman
cenotpreventedbytheForceMajeureevent.

Change Orders and Contract Amendments

TheProcuringEntitymayatanytimeordertheSupplierthroughnoticeinaccordanceGCC
Clause8,tomakechangeswithinthegeneralscopeoftheContractinanyoneormoreofthef
ollowing:

a) drawings,designs,orspecifications,whereGoodstobefurnishedundertheContracta
retobespecificallymanufacturedfortheProcuringEntity;

b) themethodofshipmentorpacking;
c) theplaceofdelivery;and
d) theRelatedServicestobeprovidedbytheSupplier.

Ifanysuchchangecausesanincreaseordecreaseinthecostof,orthetimerequiredfor,theSu
pplier'sperformanceofanyprovisionsundertheContract,anequitableadjustmentshallbe
madeintheContractPriceorintheDelivery/CompletionSchedule,orboth,andtheContra
ctshallaccordinglybeamended. AnyclaimsbytheSupplierforadjustmentunderthisClau
semustbeassertedwithintwenty-

eight(28)daysfromthedateoftheSupplier'sreceiptoftheProcuringEntity'schangeorder.

PricestobechargedbytheSupplierforanyRelatedServicesthatmightbeneededbutwhich
werenotincludedintheContractshallbeagreeduponinadvancebythepartiesandshallnot
exceedtheprevailingrateschargedtootherpartiesbytheSupplierforsimilarservices.

ValueEngineering: TheSuppliermayprepare,atitsowncost,avalueengineeringpropos
alatanytimeduringtheperformanceofthecontract. Thevalueengineeringproposalshall,
ataminimum,includethefollowing;

a) theproposedchange(s),andadescriptionofthedifferencetotheexistingcontractrequire
ments;

b) afullcost/benefitanalysisoftheproposedchange(s)includingadescriptionandestim
ateofcosts(includinglifecyclecosts)theProcuringEntitymayincurinimplementing
thevalueengineeringproposal;and

c) adescriptionofanyeffect(s)ofthechangeonperformance/functionality.

TheProcuringEntitymayacceptthevalueengineeringproposaliftheproposaldemonstrates
benefitsthat:

a) acceleratesthedeliveryperiod;or

b) reducestheContractPriceorthelifecyclecoststotheProcuringEntity;or

c) 1mprovesthequality,efficiencyorsustainabilityoftheGoods;or

d) YyieldsanyotherbenefitstotheProcuringEntity,withoutcompromisingthenecessaryf
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unctionsoftheFacilities.

IfthevalueengineeringproposalisapprovedbytheProcuringEntityandresultsin:

a) areductionoftheContractPrice;theamounttobepaidtotheSuppliershallbethepercen
tagespecifiedintheSCCofthereductionintheContractPrice;or

b) anincreaseintheContractPrice;butresultsinareductioninlifecyclecostsduetoanybene
fitdescribedin

(a) 'E)o(d)above,theamounttobepaidtotheSuppIiershallbethefulIincreaseintheContract
rice.

Subjecttotheabove,novariationinormodificationofthetermsoftheContractshallbemad
eexceptbywrittenamendmentsignedbytheparties.

Extensions of Time

IfatanytimeduringperformanceoftheContract,theSupplieroritssubcontractorsshoulde

ncounterconditionsimpedingtimelydeliveryoftheGoodsorcompletionofRelatedServi

cespursuanttoGCCClausel13,theSuppliershallpromptlynotifytheProcuringEntityinwr
itingofthedelay,itslikelyduration,anditscause.AssoonaspracticableafterreceiptoftheS

upplier'snotice,theProcuringEntityshallevaluatethesituationandmayatitsdiscretionext
endtheSupplier'stimeforperformance,inwhichcasetheextensionshallberatifiedbythep

artiesbyamendmentoftheContract.

ExceptincaseofForceMajeure,asprovidedunderGCCClause32,adelaybytheSupplieri
ntheperformanceofitsDeliveryandCompletionobligationsshallrendertheSupplierliabl
etotheimpositionofliquidateddamagespursuanttoGCCClause26,unlessanextensionof
timeisagreedupon,pursuanttoGCCSub-Clause34.1.

Termination

TerminationforDefault

a)  TheProcuringEntity,withoutprejudicetoanyotherremedyforbreachofContract,by
writtennoticeofdefaultsenttotheSupplier,mayterminatetheContractinwholeorinp
art:

i)  1iftheSupplierfailstodeliveranyoralloftheGoodswithintheperiodspecifiedinth
eContract,orwithinanyextensionthereofgrantedbytheProcuringEntitypursua
nttoGCCClause34;

iy IftheSupplierfailstoperformanyotherobligationundertheContract;or

iii) IftheSupplier,inthejudgmentoftheProcuringEntityhasengagedinFraudandC
orruption,asdefinedinparagraph?2.2aofthe Appendixtothe GCC,incompetingf
ororinexecutingtheContract.

b) IntheeventtheProcuringEntityterminatestheContractinwholeorinpart,pursuantto
GCCClause35.1(a),theProcuringEntitymayprocure,uponsuchtermsandinsuchma
nnerasitdeemsappropriate, GoodsorRelatedServicessimilartothoseundeliveredor
notperformed,andtheSuppliershallbeliabletotheProcuringEntityforanyadditional
costsforsuchsimilarGoodsorRelatedServices.However,theSuppliershallcontinue
performanceoftheContracttotheextentnotterminated.

Termination for Insolvency.

TheProcuringEntitymayatanytimeterminatetheContractbygivingnoticetotheSupplier
iftheSupplierbecomesbankruptorotherwiseinsolvent.Insuchevent,terminationwillbe
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withoutcompensationtotheSupplier,providedthatsuchterminationwillnotprejudiceora
ffectanyrightofactionorremedythathasaccruedorwillaccruethereaftertotheProcuring
Entity

Termination for Convenience.

a)  TheProcuringEntity,bynoticesenttotheSupplier,mayterminatetheContract,inwho
leorinpart,atanytimeforitsconvenience. Thenoticeofterminationshallspecifythatt
erminationisfortheProcuringEntity'sconvenience,theextenttowhichperformance
oftheSupplierundertheContractisterminated,andthedateuponwhichsuchterminati
onbecomeseffective.

b) TheGoodsthatarecompleteandreadyforshipmentwithintwenty-
eight(28)daysaftertheSupplier'sreceiptofnoticeofterminationshallbeacceptedbyt
heProcuringEntityattheContracttermsandprices.FortheremainingGoods,theProc
uringEntitymayelect:

i)  tohaveanyportioncompletedanddeliveredattheContracttermsandprices;and/or

iy  tocanceltheremainderandpaytotheSupplieranagreedamountforpartiallycom
pletedGoodsandRelatedServicesandformaterialsandpartspreviouslyprocur
edbytheSupplier.

Assignment

NeithertheProcuringEntitynortheSuppliershallassign,inwholeorinpart,theirobl
igationsunderthisContract,exceptwithpriorwrittenconsentoftheotherparty.

Export Restriction

NotwithstandinganyobligationundertheContracttocompleteallexportformalities,any

exportrestrictionsattributabletotheProcuringEntity,toKenya,ortotheuseoftheproducts
/goods,systemsorservicestobesupplied,whicharisefromtraderegulationsfromacountr

ysupplyingthoseproducts/goods,systemsorservices,andwhichsubstantiallyimpedethe
SupplierfrommeetingitsobligationsundertheContract,shallreleasetheSupplierfromthe
obligationtoprovidedeliveriesorservices,alwaysprovided,however,thattheSupplierca
ndemonstratetothesatisfactionoftheProcuringEntitythatithascompletedallformalitiesi
natimelymanner,includingapplyingforpermits,authorizationsandlicensesnecessaryfo
rtheexportoftheproducts/goods,systemsorservicesunderthetermsoftheContract. Term
inationoftheContractonthisbasisshallbefortheProcuringEntity'sconveniencepursuant
toSub-Clause35.3.



SECTION VII - SPECIAL CONDITIONS OF CONTRACT

ThefollowingSpecialConditionsofContract(SCC)shallsupplementand/oramendtheGeneral
ConditionsofContract(GCC).Wheneverthereisaconflict,theprovisionshereinshallprevailov
erthoseintheGCC.

[ TheProcuringEntityshallselectinserttheappropriatewordingusingthesamplesbeloworothe
racceptablewording,anddeletethetextinitalics].

SECTION VII - SPECIAL CONDITIONS OF CONTRACT

The following Special Conditions of Contract (SCC) shall supplement and / or amend
the General Conditions of Contract (GCC). Whenever there is a conflict, the provisions
herein shall prevail over those in the GCC.

[The Procuring Entity shall select insert the appropriate wording using the samples
below or other acceptable wording, and delete the text in italics]

Number of | Amendments of, and Supplements to, Clauses in the General
GC Clause | Conditions of Contract

GCC 1.1(h) | The Procuring Entity is: Baringo County Assembly.

GCC 4.2 (a) | The meaning of the trade terms shall be as prescribed by Incoterms. If
the meaning of any trade term and the rights and obligations of the
parties thereunder shall not be as prescribed by Incoterms, they shall be
as prescribed by: [exceptional; refer to other internationally accepted
trade terms]

GCC 4.2 (b) | The version edition of Incoterms shall be INCOTERMS 2015

GCC38.1 For notices, the Procuring Entity’s address shall be:

Attention: [ insert full name of person, if applicable]

Postal address (full postal address)

Physical Address (full Location Address- insert city, street name,
Building named floor number, room number)

Telephone: [include telephone number, including country and city

codes]
Electronic mail address: [insert e-mail address, if applicable]

GCC 10.4.2 | The place of arbitration shall be --------------------- (specify City and
Country).

GCC13.1 Details of Shipping and other Documents to be furnished by the
Supplier are [insert the required documents, such as a negotiable bill of
lading, a non-negotiable sea way bill, an airway bill, a railway
consignment note, a road consignment note, insurance certificate,
Manufacturer’s or Supplier’s warranty certificate, inspection
certificate issued by nominated inspection agency, Supplier’s factory
shipping detailsetc.].

The above documents shall be received by the Procuring Entity before
arrival of the Goods and, if not received, the Supplier will be responsible
for any consequent expenses.
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GCC 151

The prices charged for the Goods supplied and the related Services
performed [insert “shall” or “shall not,” as appropriate] be adjustable.

If prices are adjustable, the following method shall be used to calculate
the price adjustment [see attachment to these SCC for a sample Price
Adjustment Formula]

GCC 6.1

Sample provision

GCC 16.1—The method and conditions of payment to be made to the
Supplier under this Contract shall be as follows:

A. Payment for Goods supplied from abroad:
Payment of foreign currency portion shall be made in [insert currency
of the Contract Price] in the following manner:

(i) Advance Payment: Ten (10) percent of the Contract Price shall
be paid within thirty (30) days of signing of the Contract, and upon
submission of claim and a bank guarantee for equivalent amount valid
until the Goods are delivered and, in the form, provided in the Tendering
document or another form acceptable to the Procuring Entity.

(i) On Shipment: Eighty (80) percent of the Contract Price of the
Goods shipped shall be paid through irrevocable confirmed letter of
credit opened in favour of the Supplier in a bank in its country, upon
submission of documents specified in GCC Clause 12.

(ili) On Acceptance: Ten (10) percent of the Contract Price of Goods
received shall be paid within thirty (30) days of receipt of the Goods
upon submission of claim supported by the acceptance certificate issued
by the Procuring Entity.

B. Payment of local currency portion of a foreign Supplier shall be
made inKenya shillingswithin thirty (30) days of presentation of claim
supported by a certificate from the Procuring Entity declaring that the
Goods have been delivered and that all other contracted Services have
been performed.

C. Payment for Goods and Services supplied from within Kenya:

Payment for Goods and Services supplied from within Kenya shall be
made in _KES [currency], as follows:

(i) Advance Payment: Ten (10) percent of the Contract Price shall be
paid within thirty (30) days of signing of the Contract against an invoice
and a bank guarantee for the equivalent amount and in the form
provided in the Tendering document or another form acceptable to the
Procuring Entity.
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(i1) On Delivery: Eighty (80) percent of the Contract Price shall be paid
on receipt of the Goods and upon submission of the documents specified
in GCC Clause 13. The bank guarantee shall then be released.

(i1)On Acceptance: The remaining ten (10) percent of the Contract
Price shall be paid to the Supplier within thirty (30) days after the date
of the acceptance certificate for the respective delivery issued by the
Procuring Entity.

GCC 16.5

The payment-delay period after which the Procuring Entity shall pay
interest to the supplier shall be [insert number] days.

The interest rate that shall be applied is [insert number] %

GCC 181

A Performance Security [ insert “shall” or “shall not” be required]

[If a Performance Security is required, insert “the amount of the
Performance Security shall be: [insert amount]

[The amount of the Performance Security is usually expressed as a
percentage of the Contract Price. The percentage varies according to
the Procuring Entity’s perceived risk and impact of non-performance
by the Supplier. A 10% percentage is used under normal circumstances]

GCC 18.3

If required, the Performance Security shall be in the form of: [insert “a
Demand Guarantee” or” a Performance Bond’']

If required, the Performance security shall be denominated in [insert “a

freely convertible currency acceptable to the Procuring Entity” or “the
currencies of payment of the Contract, in accordance with their
portions of the Contract Price”]

GCC 184

Discharge of the Performance Security shall take place: [ insert date if
different from the one indicated in sub clause GCC 18.4]

GCC 23.2

The packing, marking and documentation within and outside the
packages shall be: [insert in detail the type of packing required, the
markings in the packing and all documentation required]

GCC 241

The insurance coverage shall be as specified in the Incoterms.

If not in accordance with Incoterms, insurance shall be as follows:
[insert specific insurance provisions agreed upon, including coverage,
currency and amount]

GCC 251

Responsibility for transportation of the Goods shall be as specified in
the Incoterms.

If not in accordance with Incoterms, responsibility for transportations
shall be as follows: [insert “The Supplier is required under the Contract
to transport the Goods to a specified place of final destination within
Kenya, defined as the Project Site, transport to such place of destination
in Kenya, including insurance and storage, as shall be specified in the
Contract, shall be arranged by the Supplier, and related costs shall be
included in the Contract Price”; or any other agreed upon trade terms
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(specify the respective responsibilities of the Procuring Entity and the
Supplier)]

GCC 25.2

Incidental services to be provided are:

[Selected services covered under GCC Clause 25.2 and/or other should
be specified with the desired features. The price quoted in the Tender
price or agreed with the selected Supplier shall be included in the
Contract Price.]

GCC 26.1

The inspections and tests shall be: [insert nature, frequency, procedures
for carrying out the inspections and tests]

GCC 26.2

The Inspections and tests shall be conducted at: [insert name(s) of
location(s)]

GCC?27.1

The liquidated damage shall be: [insert number] % per week

GCC27.1

The maximum amount of liquidated damages shall be: [insert number]
%

GCC 28.3

The period of validity of the Warranty shall be: [insert number] days
For purposes of the Warranty, the place(s) of final destination(s) shall
be:

[insert name(s) of location(s)]

Sample provision

GCC 28.3—1In partial modification of the provisions, the warranty
period shall be hours of operation or months from date of
acceptance of the Goods or ( ) months from the date of shipment,
whichever occurs earlier. The Supplier shall, in addition, comply with
the performance and/or consumption guarantees specified under the
Contract. If, for reasons attributable to the Supplier, these guarantees
are not attained in whole or in part, the Supplier shall, at its discretion,
either:

(@) make such changes, modifications, and/or additions to the Goods
or any part thereof as may be necessary in order to attain the contractual
guarantees specified in the Contract at its own cost and expense and to
carry out further performance tests in accordance with GCC 26.7,

or
(b) pay liquidated damages to the Procuring Entity with respect
to the failure to meet the contractual guarantees. The rate of these
liquidated damages shall be ( ).

[The rate should be higher than the adjustment rate used in the Tender
evaluation under TDS 34.6(f)]

GCC 28.5,
GCC 28.6

The period for repair or replacement shall be: [insert number(s)] days.

10




GCC 33.6

If the value engineering proposal is approved by the Procuring Entity
the amount to be paid to the Supplier shall be % (insert appropriate
percentage.

The percentage is normally up to 50%) of the reduction in the Contract
Price.

10




SECTION VIII - CONTRACT FORMS

ThisSectioncontainsformswhich,oncecompleted,willformpartoftheContract. TheformsforP
erformanceSecurityandAdvancePaymentSecurity,whenrequired,shallonlybecompletedbyt
hesuccessfultendereraftercontractaward.

10



FORM No.1:NOTIFICATIONOFINTENTIONTOAWARD

ThisNotificationofIntentiontoAwardshallbesenttoeachTendererthatsubmittedaTender.Sen
dthisNotificationtotheTenderer'sAuthorizedRepresentativenamedinthe TenderInformation
Formontheformatbelow.

FORMAT

1 FortheattentionofTenderer'sAuthorizedRepresentative

) Name: [insertAuthorizedRepresentative'sname]

iy Address: [insertAuthorizedRepresentative'sAddress]

iii) Telephone:_ [insertAuthorizedRepresentative'stelephone/faxnumbers]
iv) EmailAddress:__ [insertAuthorizedRepresentative'semailaddress]

[IMPORTANT :insert the date that this Notification is transmitted to Tenderers.The
Notification must be sent to all Tenderers
simultaneously. Thismeansonthesamedateandasclosetothesametimeaspossible.]

2 Dateoftransmission: [email]on[date] (localtime)

This Nofification i by (N | designation

3 NotificationofIntentiontoAward

) Employer: [insertthenameoftheEmployer]

iy Project: [insertnameofproject]

iii) Contracttitle: [insertthenameofthecontract]

iv) Country: [insertcountrywherel TTisissued]

v) ITTNo: [insertITTreferencenumberfromProcurementPlan]

ThisNotificationofIntentiontoAward(Notification)notifiesyouofourdecisiontoawardt
heabovecontract. The transmission of this Notification begins the Standstill
Period.During the Standstill Period, you may:

4 Requestadebriefinginrelationtotheevaluationofyourtender
SubmitaProcurement-relatedComplaintinrelationtothedecisiontoawardthecontract.
a) Thesuccessfultenderer

i)  NameofsuccessfulTender

i) AddressofthesuccessfulTender
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iii) ContractpriceofthesuccessfulTenderKenyaShillings

(inwords
)
by OtherTenderers
Names of all Tenderers that submitted a

Tender.IftheTender'spricewasevaluatedincludetheevaluatedpriceaswellasthe Tender
priceasreadout.ForTendersnotevaluated,giveonemainreasontheTenderwasunsuccess
ful.

S/No. | Name of Tender | Tender Tender’s One Reason Why Not

Price as | evaluated price | Evaluated
read out (Note a)

OB WN|F-

(Note a)State NE if not evaluated

5

10

Howtorequestadebriefing

a) DEADLINE:Thedeadlinetorequestadebriefingexpiresatmidnighton[insertdate](loc
altime).

b) YoumayrequestadebriefinginrelationtotheresultsoftheevaluationofyourTender.I
fyoudecidetorequestadebriefingyourwrittenrequestmustbemadewithinthree(5)B
usinessDaysofreceiptofthisNotificationofIntentiontoAward.

¢) Providethecontractname,referencenumber,nameoftheTenderer,contactdetails;an
daddresstherequestfordebriefingasfollows:

) Attention: [insertfullnameofperson,ifapplicable]
i) Title/position: [insert title/position]
iy Agency: [insertnameofEmployer]
iii) Emailaddress: [insertemailaddress]

d) Ifyourrequestforadebriefingisreceivedwithinthe3Daysdeadline,wewillprovideth
edebriefingwithinfive(3)BusinessDaysofreceiptofyourrequest.Ifweareunabletop
rovidethedebriefingwithinthisperiod,theStandstillPeriodshallbeextendedbyfive(
3)Daysafterthedatethatthedebriefingisprovided.Ifthishappens,wewillnotifyyoua
ndconfirmthedatethattheextendedStandstillPeriodwillend.

e) Thedebriefingmaybeinwriting,byphone,videoconferencecallorinperson. Weshall
promptlyadviseyouinwritinghowthedebriefingwilltakeplaceandconfirmthedatea
ndtime.

f)y Ifthedeadlinetorequestadebriefinghasexpired,youmaystillrequestadebriefing.Int



hiscase,wewillprovidethedebriefingassoonaspracticable,andnormallynolatertha
nfifteen(15)DaysfromthedateofpublicationoftheContractAwardNotice.

Howtomakeacomplaint

a) Period:Procurement-
relatedComplaintchallengingthedecisiontoawardshallbesubmittedbymidnight,[i
nsertdate](localtime).

b) Providethecontractname,referencenumber,nameoftheTenderer,contactdetails;an
daddresstheProcurement-relatedComplaintasfollows:

) Attention: [insertfullnameofperson,ifapplicable]
iiy Title/position: [inserttitle/position]

i) Agency: [insertnameofEmployer]

iv) Emailaddress: [insertemailaddress]

c¢) Atthispointintheprocurementprocess,youmaysubmitaProcurement-
relatedComplaintchallengingthedecisiontoawardthecontract.Y oudonotneedtoha
verequested,orreceived,adebriefingbeforemakingthiscomplaint.Y ourcomplaint
mustbesubmittedwithintheStandstillPeriodandreceivedbyusbeforetheStandstillP
eriodends.

d) Furtherinformation:FormoreinformationrefertothePublicProcurementandDispo
salsAct2015anditsRegulationsavailablefromtheWebsitewww.ppra.go.keoremail
complaints@ppra.go.ke.
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Youshouldreadthesedocumentsbeforepreparingandsubmittingyourcomplaint.

Therearefouressentialrequirements:

You must be an ‘interested
party’.Inthiscase,thatmeansaTendererwhosubmittedaTenderinthistenderingproc
ess,andistherecipientofaNotificationoflntentiontoAward.

Thecomplaintcanonlychallengethedecisiontoawardthecontract.
You must submit the complaint within the period stated above.

Youmustinclude,inyourcomplaint,alloftheinformationrequiredtosupportyourcompl
aint.

7 Standstill Period

)
i)

i)

DEADLINE:TheStandstillPeriodisduetoendatmidnighton[insertdate](localtime).

TheStandstillPeriodlaststen(14)DaysafterthedateoftransmissionofthisNotificatio
nofintentiontoAward.

TheStandstillPeriodmaybeextendedasstatedinparagraphSection5(d)above.

IfyouhaveanyquestionsregardingthisNotificationpleasedonothesitatetocontactus.

On behalf of the Employer:

Signature:

Name:

Title/position:

Telephone:

Email:
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FORM NO. 2 - REQUEST FOR REVIEW

FORM FOR REVIEW(r.203(1))

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO................ OF....cceueeuene 20.........
BETWEEN
...................................................................... APPLICANT
AND
....................................... RESPONDENT (Procuring Entity)
Request for review of the decision of the............... (Name of the Procuring Entity of
............... dated the...day of .............20..........in the matter of Tender No..............of

.............. 20..... for .........(Tender description).
REQUEST FOR REVIEW

We. .o, ,the above named Applicant(s), of address: Physical
address................ P. O.Box No............. Tel. No........ Email ............... , hereby
request the Public Procurement Administrative Review Board to review the whole/part of
the above mentioned decision on the following grounds , namely:

1.

2.

By this memorandum, the Applicant requests the Board for an order/orders that:

1.

2.

SIGNED ................... (Applicant) Dated on................ dayof ............... /...20......

SIGNED
Board Secretary
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FORM NO. 3LETTER OF AWARD
[Use letterhead paper of the Procuring Entity]
[Date]

To: [name and address of the Supplier]

Subject: Notification of Award Contract No..........

ThisistonotifyyouthatyourTenderdated

[insertdate]forexecutionofthe
[insertnameofthecontractandidentificationnumber,asgivenintheS
CC]fortheAcceptedContractAmountof
[insertamountinnumbersandwordsandnameofcurrency],ascorrect
edandmodifiedinaccordancewiththelnstructionstotenderersisherebyacceptedbyourAgency

YouarerequestedtofurnishthePerformanceSecuritywithin30daysinaccordancewiththeCond
itionsofContract,usingforthatpurposetheofthePerformanceSecurityFormincludedinSection
X,ContractForms,oftheTenderingdocument.

Authorized

Signature:

Name and Title

Signatory:

of

Name of Agency:

Attachment:Contract Agreement
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FORM NO.4-CONTRACTAGREEMENT
[Thesuccessfultenderershallfillinthisforminaccordancewiththeinstructionsindicated]

THIS AGREEMENT made the [insert:number] day of_
[insert:month], [insert:year] BETWEEN(1)__
[insertcompletenameofProcuringEntityandhavingitsprincipalplaceofbusi
nessat[insert:addressofProcuringEntity] (hereinaftercalled“ProcuringEntity”),oftheonepa
rt;and(2)

[insertnameofSupplier],acorporationincorporatedunderthelawsof[insert:
countryofSupplier]andhavingitsprincipalplaceofbusinessat
[insert:addressofSupplier](hereinaftercalled ‘theSupplier”),oftheotherpa

rt.

1 WHEREAStheProcuringEntityinvitedTendersforcertainGoodsandancillaryservices,viz

[insertbriefdescriptionofGoodsandServices]andhasacceptedaTenderbytheSupplierfort
hesupplyofthoseGoodsandServices,theProcuringEntityandtheSupplieragreeasfollows:

i) InthisAgreementwordsandexpressionsshallhavethesamemeaningsasare
respectivelyassignedtothemintheContractdocumentsreferredto.

iy~ Thefollowingdocumentsshallbedeemedtoformandbereadandconstruedaspartofth
iIsSAgreement. This Agreement shall prevail over all other contract documents.
a) theLetterofAcceptance
by thelLetterofTender
c) the Addenda Nos._(ifany)
d) SpecialConditionsofContract
e) GeneralConditionsofContract

f)  theSpecification(includingScheduleofRequirementsand TechnicalSpecification
)

g) thecompletedSchedules(includingPriceSchedules)

h) anyotherdocumentlistedinGCCasformingpartoftheContract

i)  InconsiderationofthepaymentstobemadebytheProcuringEntitytotheSupplierassp
ecifiedinthisAgreement,theSupplierherebycovenantswiththeProcuringEntitytop
rovidetheGoodsandServicesandtoremedydefectsthereininconformityinallrespec
tswiththeprovisionsoftheContract.

2 TheProcuringEntityherebycovenantstopaytheSupplierinconsiderationoftheprovision
oftheGoodsandServicesandtheremedyingofdefectstherein,theContractPriceorsuchoth
ersumasmaybecomepayableundertheprovisionsoftheContractatthetimesandintheman
nerprescribedbytheContract.

3 INWITNESSwhereofthepartiesheretohavecausedthisAgreementtobeexecutedinaccor
dancewiththelawsofKenyaontheday,monthandyearindicatedabove.
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For and on behalf of the Procuring Entity

Signed:

inthecapacityof

[insert signature]

[inserttitleorotherappropriatedesignation] Inthepresenceof

[insertidentificationofofficialwitness] ForandonbehalfoftheSupp

-

Signed:

[insertsignatureofauthorizedrepresentative(s)oftheSupplier]inthecapacit

[inserttitleorotherappropriatedesignation]inthepresenceof

[insertidentificationofofficialwitness]
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FORM NO.5-PERFORMANCESECURITY[Optionl-
UnconditionalDemandBankGuarantee]

[Guarantor letterhead]

Beneficiary: [insert name and Address of

Employer]

Date: [Insert date of issue]

Guarantor: [Insertnameandaddressofplaceofissue,unlessindicatedintheletterhead]
1. Wehavebeen informed that

(hereina

fter called"theContractor)hasenteredinto Contract No.

dated

with(nameofEmployer)
(theEmployerastheBeneficiary),fortheexecutionof
(hereinaftercalled"theContract™).

Furthermore,weunderstandthat,accordingtotheconditionsoftheContract,aperformanc
eguaranteeisrequired.

AttherequestoftheContractor,weasGuarantor,herebyirrevocablyundertaketopaytheBe
neficiaryanysumorsumsnotexceedingintotalanamountof

(inwords),lsuchsumbeingpa
yableinthetypesandproportionsofcurrenciesinwhichtheContractPriceispayable,uponr
eceiptbyusoftheBeneficiary'scomplyingdemandsupportedbytheBeneficiary'sstateme
nt,whetherinthedemanditselforinaseparatesigneddocumentaccompanyingoridentifyi
ngthedemand,statingthatthe Applicantisinbreachofitsobligation(s)undertheContract,
withouttheBeneficiaryneedingtoproveortoshowgroundsforyourdemandorthesumspec
ifiedtherein.

This guarantee shall expire, no later than the

...Dayof............ 2. .2,andanydemandforpaymentunderitmustbereceivedbyusatt
heofficeindicatedaboveonorbeforethatdate.

TheGuarantoragreestoaone-
timeextensionofthisguaranteeforaperiodnottoexceed[sixmonths][oneyear],inrespons
etotheBeneficiary'swrittenrequestforsuchextension,suchrequesttobepresentedtothe G
uarantorbeforetheexpiryoftheguarantee.”

[Name of Authorized Official, signature(s) and seals/stamps]

Note:Allitalicizedtext(includingfootnotes)isforuseinpreparingthisformandshallbedelete
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___\ '

dfromthefinalproduct.
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FORM No.6 - PERFORMANCE SECURITY [Option 2— Performance Bond]

[Note:ProcuringEntitiesareadvisedtousePerformanceSecurity—
UnconditionalDemandBankGuaranteeinsteadofPerformanceBondduetodifficultiesinvolve
dincallingBondholdertoaction]

[Guarantor letterhead or SWIFT identifier code]

Beneficiary: [insert name and Address of

Employer] Date:___[Insert date ofissue]

PERFORMANCE BOND No.:

Guarantor:

[Insertnameandaddressofplaceofissue,unlessindicatedintheletterh
ead]
1. BythisBond asPrincipal(hereinaftercalled““theCon

tractor’’)and
JasSurety(hereinaftercalled“theSurety”),areheldandfirmlyboundunto
lasObligee(hereinaftercalled“theEmployer”)intheamountof
forthepaymentofwhichsumwellandtrulytobemadeinthetypesandproportions
ofcurrenciesinwhichtheContractPriceispayable,theContractorandtheSuretybindthem
selves,theirheirs,executors,administrators,successorsandassigns,jointlyandseverally,
firmlybythesepresents.

2. WHEREAStheContractorhasenteredintoawrittenAgreementwiththeEmployerdatedth
e dayof,20 for
inaccordancewiththedocuments,plans,specifications,andamendmentsthereto,
whichtotheextenthereinprovidedfor,arebyreferencemadeparthereofandarehereinafter
referredtoastheContract.

3.  NOW, THEREFORE,theConditionofthisObligationissuchthat,iftheContractorshallpr
omptlyandfaithfullyperformthesaidContract(includinganyamendmentsthereto),thent
hisobligationshallbenullandvoid;otherwise,itshallremaininfullforceandeffect.Whene
vertheContractorshallbe,anddeclaredbytheEmployertobe,indefaultundertheContract,t
heEmployerhavingperformedtheEmployer'sobligationsthereunder,theSuretymaypro
mptlyremedythedefault,orshallpromptly:

1)  completetheContractinaccordancewithitstermsandconditions;or

2)  obtainatenderortendersfromqualifiedtenderersforsubmissiontotheEmployerforc
ompletingtheContractinaccordancewithitstermsandconditions,andupondetermin
ationbytheEmployerandtheSuretyofthelowestresponsiveTenderers,arrangefora
ContractbetweensuchTenderer,andEmployerandmakeavailableasworkprogresse
s(eventhoughthereshouldbeadefaultorasuccessionofdefaultsundertheContractor
Contractsofcompletionarrangedunderthisparagraph)sufficientfundstopaythecost
ofcompletionlesstheBalanceoftheContractPrice;butnotexceeding,includingother
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costsanddamagesforwhichtheSuretymaybeliablehereunder,theamountsetforthint
hefirstparagraphhereof. Theterm*“BalanceoftheContractPrice, ’asusedinthisparag
raph,shallmeanthetotalamountpayablebyEmployertoContractorundertheContrac
t,lesstheamountproperlypaidbyEmployertoContractor;or

3  paytheEmployertheamountrequiredbyEmployertocompletetheContractinaccord
ancewithitstermsandconditionsuptoatotalnotexceedingtheamountofthisBond.

4. TheSuretyshallnotbeliableforagreatersumthanthespecifiedpenaltyofthisBond.

5. AnysuitunderthisBondmustbeinstitutedbeforetheexpirationofoneyearfromthedateoft
heissuingoftheTaking-
OverCertificate.NorightofactionshallaccrueonthisBondtoorfortheuseofanypersonorc
orporationotherthantheEmployernamedhereinortheheirs,executors,administrators,su
ccessors,andassignsoftheEmployer.

6. In testimony whereof, the Contractor has hereunto set his hand and affixed his seal,
and the Surety has caused these presents to be sealed with his corporate seal duly
attested by the signature of his legal representative, this day of

SIGNED ON on behalf of

By _ in the capacity of

In the presence of

SIGNED ON on behalf of

By in the capacity of

In the presence of
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FORM NO. 7 - ADVANCE PAYMENT SECURITY [Demand Bank Guarantee]
[Guarantor letterhead]

Beneficiary:

[Insert name and Address of Employer]
Date: [Insert
date of issue]

ADVANCE PAYMENT GUARANTEE No.: [Insert guarantee reference
number]

Guarantor: [Insert name and address of place of issue, unless indicated in the letterhead]

1. Wehave been informed that (hereinafter called “the Contractor”) has
entered into Contract No. dated with the Beneficiary, for the
execution of (hereinafter called "the Contract™).

2. Furthermore, we understand that, according to the conditions of the Contract, an advance
payment in the sum (in words___)is to be made against an advance payment
guarantee.
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3. At the request of the Contractor, we as Guarantor, hereby irrevocably undertake to pay
the Beneficiary any sum or sums not exceeding in total an amount of
(in words )t upon receipt by us of the
Beneficiary’s complying demand supported by the Beneficiary’s statement, whether in the
demand itself or in a separate signed document accompanying or identifying the demand,
stating either that the Applicant:

(@) has used the advance payment for purposes other than the costs of mobilization in respect
of the goods; or

(b) has failed to repay the advance payment in accordance with the Contract conditions,
specifying the amount which the Applicant has failed to repay.

4. A demand under this guarantee may be presented as from the presentation to the
Guarantor of a certificate from the Beneficiary’s bank stating that the advance payment
referred to above has been credited to the Contractor on its account number

5.  The maximum amount of this guarantee shall be progressively reduced by the amount of
the advance payment repaid by the Contractor as specified in copies of interim statements or
payment certificates which shall be presented to us. This guarantee shall expire, at the latest,
upon our receipt of a copy of the interim payment certificate indicating that ninety (90) percent
of the Accepted Contract Amount, less provisional sums, has been certified for payment, or
onthe  day of , 2___,>whichever is earlier. Consequently, any demand
for payment under this guarantee must be received by us at this office on or before that date.

6. The Guarantor agrees to a one-time extension of this guarantee for a period not to exceed
[six months] [one year], in response to the Beneficiary’s written request for such extension,
such request to be presented to the Guarantor before the expiry of the guarantee.

[Name of Authorized Official, signature(s) and seals/stamps]

Note: All italicized text (including footnotes) is for use in preparing this form and shall be
deleted from the final product.

FORM NO. 8 BENEFICIAL OWNERSHIP DISCLOSURE FORM

The Guarantor shall insert an amount representing the amount of the advance payment and denominated either in the currency of
the advance payment as specified in the Contract.

2 Insert the expected expiration date of the Time for Completion. The Employer should note that in the event of an extension of
the time for completion of the Contract, the Employer would need to request an extension of this guarantee from the Guarantor.
Such request must be in writing and must be made prior to the expiration date established in the guarantee.
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INSTRUCTIONS TO TENDERERS: DELETE THIS BOX ONCE YOU HAVE COMPLETED THE FORM

This Beneficial Ownership Disclosure Form (“Form”) is to be completed by the successful tenderer. In case of
joint venture, the tenderer must submit a separate Form for each member. The beneficial ownership information
to be submitted in this Form shall be current as of the date of its submission.

For the purposes of this Form, a Beneficial Owner of a Tenderer is any natural person who ultimately owns or
controls the Tenderer by meeting one or more of the following conditions:

» Directly or indirectly holding 25% or more of the shares.

« Directly or in directly holding 25% or more of the voting rights.

« Directly or indirectly having the right to appoint a majority of the board of directors or equivalent
governing body of the Tenderer.

Tender Reference No.: [insert

identification no] Name of the Assignment: [insert name of

the assignment] to: [insert complete name of Procuring Entity]

In response to your notification of award dated [insert date of notification of award]
to furnish additional information on beneficial ownership: [select one option as

applicable and delete the options that are not applicable]

I) We here by provide the following beneficial ownership information.

Details of beneficial ownership

Identity of Directly or Directly or Directly or indirectly
Beneficial indirectly indirectly having the right to appoint
Owner holding 25% | holding 25 % a majority of the board of
or more of or more of the | the directors or an
the shares Voting Rights | equivalent governing body
(Yes / No) (Yes / No) of the Tenderer
(Yes / No)
[include full
name (last,
middle, first),
nationality,
country of
residence]
OR

iy Wedeclare that there is no Beneficial Owner meeting one or more 0f the following
conditions: directly or indirectly holding 25% or more of the shares. Directly or
indirectly holding 25% or more of the voting rights. Directly or indirectly having the
right to appoint a majority of the board of directors or equivalent governing body of
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the Tenderer.

OR

We declare that we are unable to identify any Beneficial Owner meeting one or more of the
following conditions. [If this option is selected, the Tenderer shall provide explanation on
why it is unable to identify any Beneficial Owner]

Directly or indirectly holding 25% or more of the shares. Directly or indirectly
holding25% or more of the voting rights.

Directly or indirectly having the right to appoint a majority of the board of directors or
equivalent governing body of the Tenderer]”

Name of the Tenderer: .......c..cccoeevnne. *[insert complete name of the Tenderer].

Name of the person duly authorized to sign the Tender on behalf of the Tenderer: ** [insert
complete name of person duly authorized to sign the Tender]

Title of the person signing the Tender: .........c..ccoc..... [insert complete title of the person
signing the Tender]

Signature of the person named above: ..............c........ [insert signature of person whose name
and capacity are shown above]

Date signed ...........ccee.e..e. [insert date of signing] day of....................... [Insert month],
[insert year]
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